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CASEHS 


ARGUED AND DETERMINED 


IN THE 


Supreme Court ot the State of Georgia, 
AT ATLANTA, 


JUNE TERM, 1869. 





Present—JOSEPH E. BROWN, Cuter Jvusrice. 


H. K. McKAY , 
HIRAM WARNER, \ Jovrs. 





ALEXANDER & HoweELt, plaintiffs in error, vs. EpMUND 
GLENN et al., defendants in fi. fa., claimant, and SaRAH 
GLENN, defendants in error. 


1, The owner of a plantation employed freedmen to cultivate it for part 
of the crop, and agreed to furnish provisions, but being unable to do 
so, applied to plaintiffs to furnish them, to prevent a failure of the 
crop, stating that any arrangement they might make with the freedmen 
to secure the same upon the growing crop would be satisfactory to her. 
Held: that it was error in the Court to refuse to permit plaintiffs to 
give these facts in evidence on the trial. 

. Where the evidence shows that it was the intention of the parties to 
create a lien on the growing crop, under Act of 1866, for provisions 
furnished to make the crop, as the statute prescribes no form, the 
words ‘‘ sell, mortgage, and convey”’ are sufficient for that purpose.’ 


bo 


Claim lien. Tried before Judge HARRELL. Early Su- 
perior Court. October Term, 1869. 
VoL. XXxXIx-—1. 
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2 SUPREME COURT OF GEORGIA. 


Alexander & Howell vs. Glenn e al. 








In January, 1867, John Matthews, of the one part, and 
Edmund Glenn and other negroes, of the other part, made a 
written contract by which Matthews was to furnish them 
land, seed, quarters, teams, tools and implements, and provis- 
ions, and they were to tend the farm, and divide the crop 
with Matthews, he taking one-half of it. They were to 
work on the plantation of Mrs. Sarah Glenn. Afterwards 
these negroes entered into a written contract in these words: 


‘*Greoraia, Karty County: 

Whereas, Alexander & Howell, merchants, have this day furnished us 
with provisions to the amount of four hundred and eighty-seven and 25- 
100 dollars, to enable us to carry on our farming interest on the planta. 
tion owned by, and known as the Sarah Glenn plantation, in the 5th dis- 
trict of Early county, we severally sell, mortgage and convey unto the 
said Alexander & Howell, their heirs and assigns, all of our present 
growing crop on said plantation for the year 1867, and we authorize them, 
should the said amount of four hundred and eighty-seven 25-100 dollars 
not be paid by the first day of November next, to enter on said planta- 
tion and take and sell enough of the present growing crop as shall dis- 
charge our indebtedness to them.”’ 


It was dated 11th of May, 1867, and signed and sealed 
in the presence of witnesses, by said negroes. 

In December, 1867, Howell went before the County-Judge, 
made affidavit that said negroes owed his said firm $536 42, 
for provisions furnished them for making a crop on the 
plantation of Mrs. Sarah Glenn, described as aforesaid, that 
Alexander & Howell had, by contract, obtained from them 
a lien under the Act of 15th of December, 1866, etc. A 
bill of particulars, of provisions, etc., was attached to said 
affidavit, and referred to by it. The County-Judge ordered 
a fi. fa. “against the growing crop for the year 1867,” in 
favor of Alexander & Howell for said sum claimed. ii. fa. 
was issued as ordered. This fi. fa. was levied on thirteen 
bales of cotton, at Gilbert’s landing, as the property of said 
negroes. Sarah A. Glenn, by her agent, James A. Glenn, 
filed a claim “to the one-half of said bales of cotton.” 

When this claim case came on for trial, the plaintiff’s 
attorneys read in evidence their affidavit, order of fi. fa., and 
levy, the contract made by Matthews, and the contract with 
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Alexander & Howell vs. Glenn ef al. 





. Alexander & Howell. And it was conceded that in the 


former, Matthews was only the agent of Mrs. Glenn, and 
that the contract was with her. It was also conceded that 
said bales of cotton was pari of the crop. 

Howe tt then testified that Matthews, as agent for Mrs. 
Glenn, died in New Orleans on a visit there to buy provisions 


‘ for said farm for Mrs. Glenn ; that she sent for Alexander & 


Howell, told them of her situation and inability to furnish 
provisions to carry on the farm, and that unless they would 
furnish provisions, the negroes would have to abandon the 
crop. He then offered to testify that Mrs. Glenn requested 
them to furnish the provisions, saying that any arrangement 
they might make with the negroes to secure the same upon 
the growing crop would be satisfactory to her. This was 
rejected upon the ground of irrelevancy. He then offered to 
testify that they took the lien and furnished the goods on 
account of Mrs. Glenn’s representations. 'Phis was rejected 
on the same ground. 

The evidence and argument closed. Plaintiff’s attorney 
requested the Court to charge the jury, that before Mrs. 
Glenn could get the benefit of said contract by which she 
claimed the one-half of said crop, she must show that she 
complied with her part of the contract, and if the negroes 
were compelled, by necessity, to pledge it for supplies or 
abandon it, she could not insist upon her claim of said inter- 
est, especially if the provisions were furnished by her appli- 
cation or at her request. The Court refused toso charge. The 
jury found for the claimant. Plaintiff’s attorneys say that 
the Court erred in rejecting said testimony and in refusing 
to charge as requested. 


Jones & Davis, FIELDER & JongEs, for plaintiffs in error. 


J. E. Bower, A. Hoop, E. Doucuass, for defendant in 
error. 
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Alexander & Howell vs. Glenn et al. 





Browy, C. J. 


1. The evidence in this case shows that Mrs. Glenn was 
unable to furnish the provisions necessary to enable the 
freedmen to make the crop, as she had bound herself to do, 
and that she sent for the plaintiffs, and told them of her 
situation, and stated that unless they would furnish provi- 
sions the negroes would have to abandon the crop. Plaintiffs 
then proposed to prove that Mrs. Glenn requested them to 
furnish the provisions, saying that any arrangement they 
might make with the negroes to secure the same upon the 
growing crop, would be satisfactory to her. The Court 
refused to permit this evidence to go to the jury. The 
plaintiffs’ counsel then asked the Court to charge the jury, in 
substance, that if Mrs. Glenn had failed to comply, on her 
part, and the negroes were obliged to pledge the crop for 
supplies or abandon it, she could not insist upon her claim to 
her interest until the debt was paid, especially if the provi- 
sions were furnished “ by her application or at her request.” 
The Court refused to give this charge. 

We think the evidence, as proposed, should have been per- 
mitted to go to the jury, and that the charge, as requested, 
should have been given. If Mrs. Glenn told the plaintiffs 
of her situation, and requested them to furnish supplies to 
the freedmen to save the crop; and stated that any arrange- 
ment they might make to secure payment out of the grow- 
ing crop would be satisfactory to her, it seems to us it was 
relevant and material for the plaintiffs to make such proof; 
and if they furnished the supplies under such assurances 
from her, she is bound by the arrangement made by the 
freedmen when they pledged the crop to secure the payment. 

2. It was insisted on the argument, that the language used 
in the obligation given by the freedmen, as set forth in the 
report of this case, was not sufficient to create a lien on the 
crop, as provided by section 1977 of the Code. Where it is 
the intention of the parties to create such lien, we think the 
words “ sell, mortgage and convey ” sufficient for that purpose, 

Judgment reversed. 
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Hawkins vs. Loyless. 





SamueL H. Hawkins, plaintiff in error, vs. E. B. Loyxess, 
defendant in error. 


The lien of an attorney for fees, on papers in his hands, and on judg- 
ments which he has obtained for his client, does not operate so as to 
prevent a bona fide settlement by the defendant with the plaintiff, in 
full, provided there was no notice to the defendant not to pay without 
reserving the fees, and provided also the settlement was not made with 
intent to defeat the attorney in collecting his fees. 

% 


Attorney’s lien. Decided by Judge HarrELt. Webster 
Snperior Court. March Term, 1869. 


S. H. Hawkins was a member of the firm of Worrill & 
Hawkins, attorneys at law. ‘The firm, as such attorneys, 
obtained a judgment in favor of Chapman against said Law- 
less. ‘Thereupon a fi. fa. was issued upon which there was a 
return of nulla bona on the 16th of March, 1859. On this 
fi. fa. also appeared a statement that the cost, $13 90, was 
paid by said Hawkins, on the 1st of March, 1860, and a 
receipt of the same costs from Loyless by said Hawkins, on 
the 27th of February, 1860. They had sued out another 
judgment in favor of one Stegall against said Loyless; on 
the ji. fa. issuing thereon there was a return of nulla bona on 
the 14th of March, 1859, and a receipt from the plaintiff’s 
agent to Stegall for the principal, interest and costs, dated 
the 15th of September, 1863, and they had obtained a third 
judgment against Loyless in favor of one Callaway, and upon 
the fi. fa. issued upon it nulla bona was returned on the 12th 
of March, 1860. On this fi. fa. it appeared that said Haw- 
kins had paid the costs, $13 25, and Loyless had repaid him 
on the 27th of February, 1866. Chapman transferred the 
attorney’s receipt on which said first judgment was founded 
to one Harrison, on the 19th of July, 1859, and on the 28th 
of August, 1862, Harrison ordered them to give up the paper 
to Loyless, stating that he had settled the fi. fa. On the 4th 
of May, 1859, Callaway, in writing, ordered them to give up 
his note to Loyless upon his paying the costs. Upon this 
state of facts Hawkins, in March, 1869, prayed the Court to 
order said fi. fas. to proceed against Loyless for the purpose 
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Hawkins vs. Loyless. 








of collecting his fees. There was no special contract; he 
claimed quantum meruit. He contended that Loyless had 
paid the fi. fas. with notice of said lien, and in fraud of the 
attorney’s rights. 

The Court refused to grant such order, and his refusal is 
assigned as error. 


C. T. Goong, 8. H. Hawxrys and R. Lyon, for plaintiff 
in error, cited the Code, secs. 1976, 1980, McDonald et al., 
vs. Napier, 14 Ga. R., 106; Gray e¢ al., vs. Lawson, 36 Ga. 
R., 629 ; 34 Ga. R., 377. 


Mark Buanrorp, W. A. HAwKIns, for defendant. 


McCay, J. 


That an attorney has a lien for his fees upon his client’s 
papers in his hands, and upon funds collected, etc., is unques- 
tionable, and this by thecommon law. Cross on Lien, 208, 
as well as by the Code of this State. | 

But this rule has never extended so far as to prevent par- 
ties, who are acting bona fide, from settling their cases. The 
lien is based upon the attorney’s equitable claim against the 
property of his client, and if his client has no property in 
the thing, if, with an honest intent to arrange the dispute, 
the parties come together, and settle without any intent to do 
harm to the attorney, public policy, which always favors the 
settlement of litigation, will protect the defendant. 

This rule is well settled in England, and there is nothing 
in our Code to change it. Nelson vs. Wilson, 6 Bing., 568 ; 
Cross on Lien, 220. 

It is equally well settled that if there be collusion between 
the plaintiff and defendant, and the settlement is made with 
a view of defrauding the attorney of his costs, the Court will 
not permit the fraud to be effective. Cross, 220, 228, 229. 
And these principles, as Jaid down by Cross, are abundantly 
sustained by the authorities to which he refers. 

The question on which the cases are made to turn in Eng- 
land, is the fraud—the evil intent. Simple notice of the 
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Sharp & Brown vs. Loyless. 





existence of the lien is not enough. ‘There must, from the 
circumstances, be the intent to circumvent the attorney. 
Chapman vs. How, 1 Taunton, 340. 

Where the lien exists by contract, our Code, section 1980, 
provides that parties, who have notice, cannot settle with the 
plaintiff so as to defeat the attorney. This, it will be no- 
ticed, is when the lien exists by contract. How far the 
Courts would, by analogy to this rule, interfere in cases where 
the lien exists only by operation of law, we do not decide. 
Though there seems to be the same reason for giving effect 
to notice in one case as in the other. But, in this case, there 
is no pretence of notice, and in the absence of this, there 
must, according to all the authorities, be an ingredient of 
fraud, with intent to defeat the attorney of his fees. There 
is no such proof here, and we affirm the judgment of the 
Court. It is unnecessary, from the view we have taken of 
the lien of the attorney, to decide the other questions. 





SHarp & Browy, plaintiffs in error, vs. E. B. Loyuess, de- 
fendant in error. 


(McCay, J., having been of counselin this cause, did not preside.) 


Yhen a matter in controversy between the parties had been submitted to 
three arbitrators for their consideration and judgment, and it appeared 
from the record, that, after hearing and considering the evidence sub- 
mitted by the respective parties, an award was made by the arbitra- 
tors, and returned to the Superior Court, as provided by the 4184 sec- 
tion of the Code, and one of the parties suggested, on oath, that the 
award was illegal, upon several grounds stated therein, for the purpose 
of having a trial before a special jury, as to the validity of said award, 
and the grounds and specifications set forth in said affidavit were 
demurred to as being insufficient in law to authorize the setting aside 
said award: Held, that the demurrer only admitted the truth of such 
facts as were well pleaded and set forth in the affidavit, and that, to 
make such facts available against the award, it should have been 
alleged in the affidavit, that the facts set forth and complained of were 
the ‘‘result either of accident, mistake, or the fraud of some one or 
all of the arbitrators, or parties—or is otherwise illegal,’’ and the par- 
ticular illegal acts complained of must be specially set forth, which, in 
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law, will vitiate the award, otherwise the affidavit will be demurrable, 
The general allegation that the award was contrary to the evidence 
before the arbitrators, or without evidence, or that proper credits were 
not allowed by them, etc., is not sufficient to set aside the award, 
unless it is alleged and proved that the award was the result either of 
accident, mistake, or the fraud of some one, or all of the arbitrators 
or parties, or is otherwise illegal, as where the arbitrators should refer 
the matters submitted to them to chance or lot. The award of the 
arbitrators is final and conclusive between the parties, unless it is 
attacked and set aside upon some one of the grounds specified in the 
Code, and the affidavit must state some one of these legal grounds, 
with sufficient precision, so that an issue can be found and tried 
thereon. 


Arbitration. Demurrer. Decided by Judge Harrett, 
Terrell Superior Court. November Term, 1869. 


Loyless and Sharp & Brown had a controversy touching 
the sale of a warehouse in Dawson, Georgia, and the liability 
of Sharp & Brown in reference to the cotton stored therein, 


for which Loyless had given his receipts, and concerning stor- 


age of, and commissions on the said cotton. They agreed, 
in writing, that all these matters and everything connected 
therewith, should be submitted to the arbitrament and award 
of H. K. McCay, solicitor for Loyless, C. B. Wooten, sol- 
icitor for Brown & Sharp, and Judge John T. Clark, as 
umpire, and that their award should be entered upon the 
minutes of Sumter Superior Court. 

After hearing the evidence, pro and con, the arbitrators 
awarded that Loyless should recover of Sharp & Brown 
$3,080 00, with interest from the 1st of March, 1867, (stat- 


ing that it was for certain cotton described in the award 


which Sharp & Brown were bound to produce,) that Sharp 
& Brown give Loyless bond and security to indemnify him 
against liability which might be enforced against him on 
account of certain cotton receipts specified in the award, and 
fixed the amount of compensation to themselves and the 
bailiff of their court. 

The award was entered upon the minutes of the Court. 
During the trial, the evidence was taken down, and was 
filed in the Clerk’s office. It came up with this record, but 
is not necessary to an understanding of the decision. 
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After the award had been entered upon the minutes, coun- 
sel for Sharp & Brown suggested that said award was illegal, 
on the following ground, sworn to as required by the statute: 

“ Ist. Because, at a hearing before said arbitrators on the 
3rd day of September, 1867, and while Elliott B. Loyless, 
one of the parties, was being examined as a witness in said 
cause, and was being cross-examined by counsel, one of the 
said arbitrators, to-wit: the Hon. John T. Clark, who 
reduced the statement of said witness to writing, recorded 
the following statement as that of the witness, and as a part 
of his evidence as given at the time, and so the said witness 
was understood by counsel for the defendant, as well as the 
said arbitrators themselves, as swearing positively: ‘ Above 
all debts, I believe I am worth $40,000 00 to $50,000 00,’ 
and at a subsequent examining of the cause, and before said 
arbitrators, on the 28th day of November, 1867, when the 
same party, and witness was again on the stand, and again on 
cross-examination, he stated: ‘If my debts were all paid, I 
believe I would be worth $40,000 00 to $50,000 00; that 
is, my property is worth that much, but I owe a good deal.’ 
And the said arbitrator, to-wit: the Hon. John T. Clark, 
erased and struck from the first report of the evidence, the 
part of said evidence first above quoted, and interlined 
therein, so as to make the report of said evidence to read as 
last stated and as last above quoted, without first consulting 
counsel or the parties as to an intention so to do, and without 
their consent. 

“2nd. Because, after the plaintiff had closed his examina- 
tion in chief, and defendant had introduced a witness, and 
the arbitrators had adjourned over to another day, the 28th 
of November, 1867, and again met, counsel for defendant, 
Sharp & Brown, proposed to recall the plaintiff, who had 
been examined as a witness—as the witness of the plaintiff, 
to ask him some questions omitted on first examination, and 
the arbitrators refused to allow them to do so unless upon. 
the condition that he become the witness of the defendants. 

“3rd. Because the arbitrators refused to allow the defen- 
dants, Sharp & Brown, to prove that after this controversy 
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had arisen, and since the whole matter was fully understood, 
and he was as much in the possession of the facts as he jg 
now, the plaintiff, Loyless, proposed to Brown to take four 
bales of cotton for, and in satisfaction of the eight bales of 
cotton that he had paid for of lost cotton, and in full satis- 
faction of all claims in respect to this controversy, and that 
each party should lese what they had otherwise paid out on 
account of missing cotton; and that after this proposition, 
Loyless had written to Brown a letter, exonerating him from 
reproach about the business, and which letter it wa’ offered 
to account for or produce. 

“Ath. Because the arbitrators ruled out the declaration of 
Brown, made under the following circumstances: The wit- 
ness, Cheatham, by whom the declaration was proposed to 
be proved, was going into the office of Sharp & Brown; 
just as he was going in, he met Loyless coming away, and 
he immediately went into the office, and found Brown alone, 
very much excited, and he immediately said Loyless had 
just presented him with a bond for $100,000 00 to sign, 
which he had refused to do, because there was no such agree- 
ment, and this took place very soon after or about the time « 
Sharp & Brown got possession of the warehouse—in fact the 
day that he got possession of the warehouse. 

“ 5th. Because the said arbitration is illegal in this, that 
it is against the evidence submitted to them in and during 
the trial, because there was no evidence to support said award 
before said arbitrators. 

“6th. Because, under the evidence given in, and heard by 
said arbitrators, the award ought to have been for the defen- 
dants, Sharp & Brown. 

“7th. Because said arbitrators make no allowance for 
damaged cotton or cotton lost on account of the damaged 
condition, when Loyless turned over the warehouse and cot- 
ton therein to the defendants, Sharp & Brown, although 
there was evidence before them that the cotton was in a dam- 
aged condition, and much of it was lost by reason of such 
damaged condition. 

“ 8th. Because there was no evidence before the arbitra- 
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tors in support of said award, going to show that the cotton, 
for which the arbitrators awarded payment to Loyless, and 
against Sharp & Brown, ever came to their actual possession, 
or was actually converted by them. 

“9th. Because the evidence submitted and heard by said 
arbitrators, in said trial, did not show how many bales, and 
of what marks or description, and its owners, there was in 
the warehouse, and came to the possession and control of 
said Sharp & Brown, so as to charge them with the custody 
of any particular lot. . 

“10th. Because there was no credit given for four bales of 
cotton furnished by Brown & Sharp to Loyless, 

“11th. Because no allowance was made for storage col- _ 
lected by Loyless for Brown & Sharp.” 

These suggestions were demurred to generally, and the 
demurrer was sustained, and the award was made the judg- 
ment of the Court. , 

Sharp & Brown’s solicitors say that said ruling was erro- 
neous upon each of tae grounds aforesaid. 

When the cause was called here, a motion was made to 
dismiss the bill of exceptions upon the ground that this is 
not such a decision as is reviewable here. It was argued 
with the cause, and overruled. 


L. C. Hoya, Lyon & DEGRAFFENRIED, for plaintiff in 
error. 


F. M. Harper, N. J. Parker, W. A. Hawkins, for 
defendant. 


WARNER, J. 


It appears from the record in this case, that there was a 
certain matter in controversy between the parties, growing 
out of the sale of a warehouse and the cotton stored therein 
by Loyless, to Sharp & Brown. The parties agreed, in writ- 
ing, to submit the several matters in controversy between 
them to three arbitrators, and that their award in the prem- 
ises should be entered on the minutes of the Superior Court. 
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The arbitrators made up their award, which was duly entered 
on the minutes of the Court. Sharp & Brown moved the 
Court to have an issue formed, to try the validity of said 
award by suggesting, on oath, certain facts as stated in the 
record, under the provisions of the 4184th section of the 
Code, which declares that when an award shall have been 
returned and entered on the minutes of the Court, either of 
the parties may suggest, on oath, at the term to which said 
award is returned, that the award was the result of accident 
or mistake, or the fraud of some one or all of the arbitrators 
or parties; or is otherwise illegal, whereupon the Court shall 
cause an issue to be made up, which issue shall be tried by a 
special jury, under the same rules and regulations as are 
y prescribed for the trial of appeals, ete. If, upon the trial of 
such issue, the jury shall return a verdict finding against 
said award on the specifications made in the issue submitted, 
the Court shall forthwith pass an order, vacating and setting 
aside said award. The suggestions made on oath for the 
purpose of having an issue made up to try the validity of 
the award, were demurred to as being insufficient in law to 
set aside the award under the provisions of the Code, which 
demurrer was sustained by the Court below ; and that is the 
alleged error assigned here. . 
To entitle a party to attack an award, by having an issue 
made up for that purpose, under the provisions of the Code, 
he must first lay the foundation for such an attack, by sug- 
gesting, on oath “that the award was the result of acci- ‘ 
dent or mistake, or the fraud of some One or all of the arbi- 
trators or parties, or is otherwise illegal.” In order to en- 
title the party to have an issue made up and tried by the 
jury, he must make out a prima facie case under oath, In 
other words, he must state such issuable facts under oath, 
which, if satisfactorily established on the trial before the 
jury, will be sufficient in law to set aside the award ; other- 
wise, his suggestions, made under oath for that purpose, will 
be demurrable. “ The office of a demurrer is not to deny 
the truth, but only the legal sufficiency of the allegations 
demurred to. It, therefore, admits all such facts alleged by 
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the adverse party, as are well pleaded, and refers the question 
of law, arising upon them, to the Court.” Gould’s Plead- 
ing, 461. It is not alleged in the affidavit demurred to in 
this case, that the award of the arbitrators was the result of 
accident or mistake, or the fraud of the arbitrators or any 
one of them, or in what particular the award was illegal. 
The special facts which constitute the illegality of the award 
should have been stated in the affidavit, as where arbitrators 
referred the matters submitted to them to chance or lot, ete. 
It is not sufficient to state generally, that the award was 
against the weight of the evidence, or without evidence, 
unless the evidence submitted to the arbitrators is set forth 
and specified: for the jury are to return their verdict “on 
the specifications made in the issue submitted.” Code, 4185. 
The effort is to set aside the award, because the parties are 
not satisfied with the decision of the arbitrators to whom the 
matters in controversy were voluntarily referred by them, 
and not upon the ground that the award was the result of 
accident, mistake or the fraud of the arbitrators, or any one 
of them, nor upon any special alleged ground of illegality, 
on which an issue could properly be made before the jury. 
This question was before this Court in the case of Shaifer 
& Co. vs. Baker & Caswell, 38 Ga. &., and the ruling of the 
Court in that case was the same upon the general principles 
involved as we now hold in this case. 

The award of arbitrators is final and conclusive between 
the parties ; unless it is attacked and set aside upon some one 
of the grounds specified in the Code, and the affidavit must 
state some of those grounds with sufficient precision, so that 
an issue can be formed and tried thereon before the jury. 

Let the judgment of the Court below be affirmed. 
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Wiiu1aM Touer et al., plaintiffs in error, vs. E. W. Sra- 
BROOK, adm’r, defendant in error. 


1. A landlord may collect his rent by a distress-warrant, even though 
the rent be payable in specifics, the value of which is not fixed by the 
contract. 

2. When there is a contract for rent of real estate, it is none the less q 
renting that it is agreed that the tenant may have the use of the mules, 
tools, gin and other personal property actually on the place, forming 
part of the machinery for carrying on the farm, and a distress- warrant 
will be for the whole sum agreed upon. 

8. When there is no day fixed for the payment of rent, but it is payable 
in specifics to be made on the place, and it is agreed that ‘‘it is to be 
first taken from the same,’’ the rent is due in a reasonable time after a 
sufficiency of the crop alluded to, to pay the rent, is gathered and 
ready for delivery. 

4. Section 2263 of Irwin’s Code, protecting the crop against levy, under 
process against the tenant, only applies when the rent is a fractional 
part of the crop, and not where it is a fixed amount. 

5. The lien of the landlord for his rent, upon the crop made, is supe- 
rior to all other liens. 

6. The liens provided for by the Act of 1866, in favor of landlords, fac- 
tors, etc., upon crops and growing crops, attach from the date of the 
agreement, and the oldest is of the highest dignity. 


Lien. Decided by Judge CLARK. Dougherty Superior 
Court. June Term, 1868. 


One Holly rented from Seabrook, as administrator of Daw- 
son, a plantation in Dougherty county, known as the Daw- 
son place, and employed Toler as his overseer for 1867, agree- 
ing to furinsh his family supplies, ete., and pay him $600 00. 

Afterwards, on the 3rd of May, 1867,-Holly agreed to let 
Bray & Clemmons take said place, and they rented it from 
Seabrook, as such administrator. In writing, it was agreed 
that they should take the place and stock and utensils for 
the balance of the year, and return them in good order, sav- 
ing the usual wear and tear, at the end of the term, and 
they stipulated in these words: “to pay, as rent, for the use 
of said plantation and the stock and other property upon 
it, thirty-five bage of cotton weighing five hundred pounds, 
to be delivered at Rust & Johnson’s warehouse in Albany, 
Georgia ; (this cotton to be sound, merchantable cotton, of an 
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average quality, made of the crop of this year, on the said 
place,) and also five hundred bushels of sound corn, and we 
agree that these two items of rent shall be the first lien on 
said crops, and to be first taken from the same.” 

On the 31st of May, 1867, Bray & Clemmons, “ in con- 
sideration of advances of provisions made and to be made 
by R. N. Reed & Co., for the purpose of assisting them to 
make a crop,” pledged to R. N. Reed & Co., their entire 
crop of cotton to be made that year, to be shipped as fast as 
it could be picked out, to said R. N. Reed & Co., for sale on 
commission, and that all advances made by R. N. Reed & 
Co., should be first paid out of the net sale of said cotton. 
On the Ist of June, 1867, Bray & Clemmons took Toler as 
their overseer on said plantation, upon the terms of his con- 
tract with Holly. 

Bray & Clemmons made but twenty-one bales of cotton 
and five hundred bushels of corn on said plantation. 

Four of these bales of cotton had been sent to Albany, to 
be shipped to said R. N. Reed & Co. Upon learning this, 
Seabrook, as administrator, sued out a distress-warrant, and 
levied on said four bales, and the balance of the corn and 
cotton at the plantation. This balance of the cotton had 
been loaded on the wagons at mid-night, and the sheriff found 
it near the plantation. The record does not show the affidavit 
upon which this warrant issued. But it was admitted that 
it was sued out some time in December, 1867, and that it did 
not state that Bray & Clemmons were seeking to remove these 
goods from the premises. Toler, in January, 1868, levied an 
attachment on said property, but had no judgment at the 
date of this decision. The agent of the Freedmen’s Bureau 
took the cotton and corn from the sheriff, and had it sold 
privately to pay off the wages of the negroes who raised the 
crop. After that was done, about $890 00 was left, and a 
motion was made, in said Court, to distribute that sum 
according to law. Toler claimed his wages, and for meal 
twice furnished to the hands, (but no sum was specified for 
this,) none of which had been paid. R. N. Reed & Co. 
showed that, on said 31st of May, 186/, they had advanced 
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Bray & Clemmons, in cash, $2,257 81, and in supplies, ete,, 
for said plantation, from that time to the 2nd of November, 
1867, other sums, making a total of $3,322 35, all of which 
was advanced under their said contract, and that they had 
legally foreclosed their lien, but since the levies by Seabrook’s 
distress-warrant, and of Toler’s attachment. Seabrook, as 
administrator, claimed said rent under his said contract. And 
each claimant contended that he should be paid before either 
of the others. 

The Judge decided that Seabrook’s claim took priority to 
the exclusion of the others. Toler and R. N. Reed & Co, 
assigned this ruling as erroneous, saying that the Court erred 
because the affidavit did not state that Bray & Clemmons 
were seeking to remove the goods from the premises, because 
the affidavit did not show such a state of facts as entitled 
Seabrook, as administrator, to the process of distress, (what 
it showed does not appear by the record,) because a distress- 
warrant will not lie for rent reserved in products, because 
Seabrook’s claim is an unliquidated demand, and its amount 
cannot be ascertained in such an ex parte proceeding, because 
the landlord’s lien attach only from the time of levying his 
distress-warrant, because the rent reserved was more than 
half of the crop raised, and, if good at all, is only good to 
the extent of half the crop raised, as against other liens and 
claims. 


Srrozier & SmiTH and Joun A. DAvis, for plaintiff in 
error. 


Hives & Hopps, for defendant, cited the Code, secs. 2260, 
2259, 2263, 4010; Smith vs. Glenn, 34 Ga. R., 181, Code, 
secs, 3224, 3255, 1977, 1963. 


McCay, J. 


This fund, $890 00, balance of the proceeds of Bray & 
Clemmons’ crop, is in the hands of the Court for distribu- 
tion, and is claimed by three parties. First, by Toler, who 
was the overseer on the plantation. Secondly, by R. N. 
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Reed & Co., factors, who made advances during the year, of 

rovisions, etc., to make the crop, and took a lien under sec- . 
tion 1977 of the Code. (This lien was dated 31st May, 
1867. Proceedings were begun under it 25th May, 1868.) 
Thirdly, by Seabrook, administrator of Dawson, who owned 
the land, and who claimed, as rent, the value of thirty-five 
bags of cotton and five hundred bushels of corn. This 
amount, as appears by written agreement, dated 3rd May; 
1867, Bray & Clemmons agreed to pay to Seabrook, for 
“rent of the land, (eleven hundred acres,) together with the 
mules, stock, farming utensils and gear belonging to Seabrook, 
now on said place.” ‘These two items of rent to be the “first 
lien on the crops, and to be first taken from the same.” No 


' specific day was fixed for the payment of the rent, <A dis- 


tress-warrant was obtained by Seabrook. It was issued some- 
time in December, 1867, and in the affidavit, there was no 
charge that the defendants were moving the property from 
the place, though the evidence showed that such was the 
fact. 

We see no ground for the interference of Toler. True, he 
has attached, but it is clear his claim would yield to the 
others, as they both have written liens, while he has none. 
His claim, it will be observed, is before the adoption of the 
present Constitution, providing that laborers shall have a 
lien, and no question, therefore, arises in this case under 
that provision. At common law, and by previous statutes, 
he had no lien or preference. 

The dispute is really, here between Seabrook, the land- 
lord, and Reed & Co., the factors ; both have liens as provided 
by law, and both have reduced their liens to writing. Which 
has the preference ? 

1. We think it clear that, by the Code, sections 2260 and 
2263, the lien of the landlord, wpon the crop, is superior to 
all other liens, As to other property than the crop, the lien 
only attaches from the levy of the warrant, but as to the 
crop, it has a preference over all other liens. 

In this case, the landlord has reduced his lien to writing, 
and it is older than Reed’s lien by a week or two. 

VoL, XXxIx—2. 
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2. Reed’s lien dates from the time it was given. It arises 
under the Act of 1866. Code, sec. 1977. Several questions 
have been made in this case under this Act, as to notice, and 
the general effect of the liens there provided for. But, as 
we hold the landlord’s lien of higher dignity than any other, 
so far, at least, as the crop made is concerned, we do not 
decide these questions, except to say that this (Reed’s) lien, 
by a fair construction of the statute, attaches from the ad- 
vance. What is its effect as to preference, and how far it 
must be notified to the world, to make it notice, we do not 
decide. 

3. It is, however, objected to the landlord’s claim in this 
case, Ist, that, being payable in specifics, a distress-warrant 
will not lie for its collection. 2nd, that, having been issued 
before the rent was due, it is irregular. 3rd, that the thirty- 
five bales of cotton and five hundred bushels of corn, being 
for the use not only of the land, but for the mules, stock and 
farming utensils on the place, it is not properly rent, and a 
distress-warrant is not the proper remedy. We do not think 
any of these objections good. 

By the common law, it is not necessary that the rent shall 
be payable in money, to sustain a distress-warrant ; anything 
certain is sufficient. ‘Taylor’s Landlord and Tenant, section 
369. It may be money, labor, chattels, ete. Our statute, Code 
section 4010, makes no restriction. If the plaintiff can 
swear to the sum due, that is sufficient. In this case, the 
agreement is for a specific number of pounds of cotton of a 
certain description, and five hundred bushels of corn. Noth- 
ing is to be supplied but the price of the articles, and we see 
no reason why the plaintiff may not distress for what it is 
worth. If he claims too much, the defendant can replevy. 
Code, section 4012. 

4, Nor is the fact material that the defendant was to have 
not only the use of the land, but the mules, utensils, ete., on 
the place. 

There is hardly ever a contract of writing, in which the 
use of some personal property is not included. The main 
thing is the rent, the use of the other things are mere inci- 
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dents. It is still rent, and a distress-warrant will lie. Tay- 
lor, sections 17 and 18. 

5. Was the distress-warrant issued prematurely? There 
was no fixed day for the payment of the corn and cotton 
agreed upon. It was agreed, however, that it was to be paid 
out of the crop—to be a superior lien, and to be first taken 
from the same. We think a fair construction of the agree- 
ment is, that the rent was due in a reasonable time after the 
crop was gathered. As it was to be first taken from the 
crop, it would be due as soon as the crop was in a condition 
to take it. This warrant was issued in December, 1867, 
At that time, as the proof shows, the crop was gathered ; it 
was not, therefore, too soon. 

6. It was further contended, in this case, that, as the proof 
showed, the rent reserved of thirty-five bags of cotton and 
five hundred bushels of corn, was, in fact, more than half 
the crop actually made, the lien of the landlord did not 
obtain, and section 2263 of the Code is invoked to support 
this position. We do not say what would be the effect on 
the dignity of the landlord’s lien, of a rent reserved in kind 
of a share more than half the crop. It is sufficient, now, to 
say this is not such a case. This is not a renting for a part 
of the crop. Clearly that section refers to cases where the 
landlord is to receive a share of the crop—a certain propor- 
tion—an uncertain amount. This is not such a case. 

On the whole, we think the Court below was right, and 
we affirm the judgment. 
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ARNOLD W. GREEN, plaintiff in error, vs. SOUTHERN Ex- 
PRESS CoMPANY et al., defendants in error. 


The same parties vice versa. 
(McCay, J., having been of counsel in this cause, did not preside.) 


When an action of trespass is brought, and pending the action, the par- 
ties, plaintiff and defendant, settle the case, and plaintiff receives, 
from the defendant, the amount agreed upon in settlement and satis- 
faction for the injury; and the defendant, at the time of such settle- 
ment, has no notice of any claim of plaintiff’s counsel for fees, for 
prosecuting said suit, other than the pendency of such suit, the 
defendant is not liable to pay the fees of plaintiff’s counsel, and the 
suit cannot be prosecuted in the name of the plaintiff for the use of his 
counsel for the recovery of their fees. 


Trespass vi et armis. Lien of attorneys. Settlement. 
Tried before JamEs J. ScarBorouGH, Esq. Sumter Supe- 
rior Court. October Term, 1868. 


Green sued the Southern Express Company and others 
for false imprisonment, and obtained a verdict against the 
Company for $5,000 00. The Company appealed. At the 
appeal trial, many questions were made, and come here in 
these bills of exceptions for review. As they were not 
passed upon by this Court, they are omitted. The record 
shows the following facts concerning the only point decided 
by this Court, 2. ¢, whether, in this case, there could bea 
recovery for the benefit of Green’s attorneys, notwithstand- 
ing Green had settled the case with the Company. 

Green’s bill of exceptions says that the defendant relied 
upon certain admitted facts, to-wit: that Green and the 
Company had agreed on terms of settlement for said arrest, 
and the Company paid him the sum agreed upon, and he 
accepted it in full satisfaction of all claim against the Com- 
pany in his favor on that account, and that this settlement 
was made pending this suit, but without notice of any claim 
by Green’s attorneys for fees, unless the pendency of the suit 
was notice. Goode & Hawkins, Green’s attorneys, relied 
upon a written contract, by which Green employed Goode to 
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bring said suit, agreeing to pay him half the recovery, and 
giving Goode power to settle, compromise, submit to arbitra- 
tion, or otherwise manage said cause as he saw fit, and upon 
Hawkins having agreed to join Goode for half of said con- 
ditional fee. 

The bill of exceptions filed by the Company states that, 
besides what is stated above, Goode testified that before the 
first trial, he wrote to the Company, advising it of his fee of 
one-half of the recovery, and offered to take $250 00 for 
himself and Hawkins, and settle the case. Green’s bill of 
exceptions is certified to as true by Judge Clark, and the 
Company’s, by Judge Scarborough, before whom the case was 
tried. He charged the jury that parties could not, by a settle- 
ment between themselves, defeat the attorney’s lien or claim 
under a contract with his client, of which the opposite party 
had notice before such settlement was consummated, but that 
the mere pendency of the action was not such notice of Green’s 
agreement with his counsel as to fees. ‘The jury found a ver- 
dict of $5,000 00 against the Company, for Green’s counsel. 
The Company moved for a new trial, upon various grounds, 
among others, that the verdict was contrary to said charge, 
the evidence as to settlement, etc. Judge Scarborough granted 
a new trial upon said ground, and overruled it on the others. 

Green assigns as error his granting of a new trial, etc., and 
the Company assigns as error his overruling said other grounds 
in its motion. 


C. T. Goopr, W. A. Hawkins, for Green. 


Lyon & DEGRAFFENREID, for Southern Express Com- 
pany. 


Browy, C. J. 


Both parties are dissatisfied with the ruling of the Court 
in this case; and each tendered a bill of exceptions, assign- 
ing various errors which they alleged were committed upon 
the trial. After a, careful examination of the record, we 

deem it unnecessary to decide but a single point. 
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It was admitted by the parties, for the purposes of this 
trial, that the Southern Express Company had settled this 
case with Green, the plaintiff, and had paid him the amount 
agreed upon; which he had accepted in full satisfaction for 
the injury ; that this settlement was made pending this suit, 
but without notice of any claim of Green’s attorney for fees, 
unless the pendency of the suit was notice. 

We hold that the pendency of the suit is not such notice 
to the defendant, of the contract as to fees between plaintiff 
and his counsel, or of the fact that the fees have not been 
paid, as is necessary to bind the defendant to pay the fees, 
in case of a settlement between him and the plaintiff. We 
rest this case upon the authority of Gray vs. Lawson, 36 Ga., 
629. And we affirm the judgment of the Court below 
granting a new trial. 





E. GRANNIsS, adm’r, etc., plaintiff in error, vs. SAMUEL D, 
Irvin, defendant in error. 


1. It is the presumption of law that an officer has done his duty, and his 
official acts will be presumed to have been done rightly until the con- 
trary is shown. 

2. Where a deed, purporting to have been attested by a magistrate, and 
duly recorded thereupon, was offered in evidence, circumstances tending 
to show that the magistrate’s name was affixed subsequently to the 
execution of the deed, are evidence for the jury, and it is error in the 
Court to withhold the deed as not recorded. * 

8. If the evidence is pertinent, the Court should leave it to the jury 
under his charge as to the law. 


Hjectment. Tried before Judge CLARK. Baker Superior 
Court. November Term, 1868. 


This was ejectment in favor of John Doe, upon the demise 
of Ebenezer Granniss, as administrator of John Kennedy, 
deceased, against Roe, casual ejector, and Samuel D. Irvin, 
as administrator of James Bond, deceased, tenant-in-posses- 
sion, for lot of land, 128, in said county. 
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The plaintiff’s attorney read in evidence the grant of said 
lot from the State to Pharis Gove, and a deed by which 
Gove conveyed it to S. W. Nichols. These papers were pro- 
duced by the defendant under notice. The locus in quo and 
that Granniss was the administrator of Kennedy aforesaid, 
were admitted. Plaintiff’s attorneys then tendered a deed 
made by said Nichols to said Kennedy, dated the 25th of May, 
1839, purporting to have been executed in presence of J. A. 
James, J. G. Martin, “ Balaam Peters, J. P.,” and recorded 
on the 13th of May, 1840. 

The name, “ Balaam Peters, J. P.,” was in a different ink 
from any thing else in or on said deed, and on the back of it 
were the words of an affidavit, for probating the deed, dated 
the 3rd of December, 1839, in the usual form. It appeared 
to have been written for the purpose of being sworn to by 
said Martin, before one Sullivan; but it had never been exe- 
cuted, 7. e, neither had Sullivan witnessed it, nor had Mar- 
tin signed it. 

Because of these circumstances, the defendant said that 
“Balaam Peters, J. P.,” was signed to the deed after-said 
3rd of December, 1839, and because of these suspicious cir- 
cumstances, objected to the introduction of the deed upon 
the ground that it was not sufficiently proven to carry it to 
record under our statutes. The Court rejected the deed. 

It being admitted that the defendant held the premises 
under a deed from said Nichols, made subsequently to the 
date of said rejected deed, and that his deed was duly 
recorded, he was allowed to take a verdict, the plaintiff 
excepting to the rejection of said deed by the Court. 


Vason & Davis, for plaintiff in error. 


S, D. Irvin, for defendant in error. 
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McCay, J. 


1. At first sight, this deed appears to be properly admitted 
to record. It is apparently attested by one witness and 
magistrate, as required by law. The attack upon it is based 
upon the idea that the signature of the magistrate is either 
forged or written subsequently to the execution. Prima 
facie, the attestation is sufficient. The presumption of law is 
that the magistrate signed it in the county and at the time 
appearing on the face of the deed. Prima facie, also the 
signatures are genuine. The deed appearing to be properly 
attested and admitted to record, the presumptions are in its 
favor. The burden of attack is upon the party resisting the 
deed. 1st Kelly, 3, Doe ex dem., Truluck vs. John Peeples. 

2. In questions turning upon the proper execration of 
papers offered in evidence, it is sometimes a nice question, 
where the duty of the Court ends, and that of the jury 
begins. 

Undoubtedly, the law and the practice is, that, in the first 
instance, except where there is a plea of non est factum, the 
evidence of execution is heard and adjudged by the Court. 
This is, of course, however, only prima facie, as in all cases 
the jury must, in making up their verdict, pass upon the 
question in its totality. . 

The Court only acts as a sifter of the papers presented, 
and it is its duty to permit no papers to go to the jury that 
do not appear to be properly executed. Unless this has been 
done, they are not relevant. They may have been the acts 
of other parties, and be mere waste paper as to the matter in 
issue. Greenleaf’s Ev., 849, 1st vol. 

The true rule, we think, upon this subject, is this: The 
party offering a paper, must make out a prima facie case, 
he must show, apparently, that the fact is as he contends. If 
the evidence wholly fails to show the execution, the Judge 
ought to reject the deed. It is not worth while to burden 
the case with such a paper. It is irrelevant. But if there 
be a reasonable probability established, that the paper is 
what it purports to be, even though there may be grave 
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doubts as to what the truth is, it is then a question of fact 
for the jury, and the paper ought to go before them, with 
instructions as to their duty. The execution of the paper 
will then be a part of the matter they are called on to try, 
and they must consider it in the making of their verdict. 
Greenleaf ’s Evidence, volume 1, 49, and note and authorities 
there referred to. . 

We express no opinion in this case, as to what would 
have been the duty of the jury had the Judge sent the deed 
to them. We reverse the judgment of the Court on the 
ground that he withheld the question from the jury. There 
was enough for the plaintiff to authorize the Judge to con- 
sider the deed matter for the consideration of the jury. For 
myself, I would say that mere difference in the color of ink 
is a very small matter. Nothing is more common than two 
inkstands on the same table, each containing ink of a distinct 
shade or color, and every chirographer is familiar with the 
fact that some times the ink at the bottom of a stand, will 
make upon paper an impression of a different shade from 
that at the top. Nor is the unexecuted probate on the back 
of this deed of much moment. Who wrote it? and when? 
It is, indeed, a very strange mode of reasoning to use a writ- 
ing not signed by any body, and not proven to have been 
written by any body, to contradict a paper, apparently prop- 
erly executed in the presence of an officer, appointed by law 
to witness papers, and whose acts, like other official acts, are 
prima facie, at least, presumed to have been rightly done. 

Judgment reversed. 
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Fiace & Fis, plaintiffs in error, vs. Joun W. Jounstoy; 
defendant in error. 


1. When a mortgage, made to Thomas W. Willingham, his heirs and 
assigns, was transferred by Willingham, by written assignment, to John 
W. Johnston as administrator of Green D. Sharke, deceased, such 
assignment, if properly stamped, conveyed the mortgage to the estate, 
and it became assets in the hands of the administrator, and the pro- 


, ceedings to foreclose it, must be in the name of said Johnston, ag 


administrator, and not in his individual character. 


Foreclosure of mortgage. Decided by Judge Cuark, 
Dougherty Superior Court. December Term, 1869. 


Flagg & Fish made and delivered to Thomas H. Willing- 
ham a mortgage on certain lands, to secure the payment of 
certain notes. Willingham transferred the mortgage in this 
manner: “ For and in consideration of the sum of two thous- 
and dollars, to me in hand paid by John W. Johnston, as 
administrator of Green D. Sharke, late of said county, 
deceased, the receipt whereof is hereby acknowledged, I do 
transfer and assign to said John W. Johnston, as said admin- 
istrator, all my right, title, and interest in and to the within, 
without recourse on me.” Afterwards, Johnston, in his indi- 
vidual name, sued out a rule nist for the foreclosure of this 
mortgage. The defendants appeared and objected to a rule 
absolute, upon the ground that Johnston should sue, as 
administrator of Sharke, and could not recover in his indi- 
vidual name. The Court overruled this objection, and the 
rule absolute was taken. This decision is brought here for 
review. When it was argued here, attorney for plaintiff in 
error said that the record showed that the transfer was not 
stamped, and for that reason also the Judge erred. But no 
such point appearing to have been made below, this Court 
said they would not consider it here. 


H. Moreay, for plaintiffs in error. 


Hines & Hopsss, for defendant in error. 
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Brown, C. J. 


The transfer to Johnston, as administrator of Sharke, 
vested the mortgage debt in the estate, and not in Johnston, 
individually, and the proceeding to foreclose the mortgage, 
should have been in the name of Johnston, as administrator. 

It was said, in the argument, that the transfer of the mort- 
gage was not stamped, as required by the Act of Congress, 
and it was insisted that it was void on that account. No 
such point appears to have been made or decided in the Court 


below. 
Judgment reversed. 





Isaac E. Bower, adm’r, plaintiff in error, vs. HAMLIN J. 
Cook, defendant in error. 


An order of the Judge of the Superior Court, directing process to issue 
for the seizure and sale of property claimed to be subject to a lien, 
under what is called ‘‘ the steamboat Jaw,’’ is not such a judgment or 
decision of the Judge as may be excepted to, and brought, by bill of 
exceptions, to this Court. 


Jurisdiction of Superior Court. Bill of Exceptions. Be- 
fore Judge CLARK. Chambers. Dougherty county. 


Cook made an affidavit before said Judge, at Chambers, 
that, as a factor and commission merchant, he had advanced 
$1,944 04, to Charles L. Whitehead, deceased, to make his 
crop, and had a lien, under the Act of 15th of December, 
1866, and prayed for a fi. fa. against the goods of deceased, 
in the lands of his said administrator. The Judge, then and 
there ordered a fi. fa. so issued. Of this, the administrator 
had no notice at the time. But, learning it before any levy 
had been made or attempted, said administrator, by his attor- 
neys, sued out a bill of exceptions, assigning that the Judge 
erred in taking jurisdiction of said matter, and that the affi- 
davit was insufficient in law in many particulars, in their 
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assignment of errors set out. When the cause came on to be 
heard here, the attorneys for defendants in error, moved to 
dismiss the bill of exceptions, on the ground that this Court 
had no jurisdiction of the cause. The points made in the 
assignment of errors, were not argued or considered, as the 
bill of exceptions was dismissed. 


Hines & Hosss, B, B. Bower, for plaintiff in error. 
~ 


D. A. Vason, R. Lyon, for defendant in error, cited 14 
Ga. R.,162; 11, 378; 2 Kelly, 338; 30 Ga. R#., 576; 15; 
550, etc. 


McCay, J. 


1. The only question in this case is, whether the order of 
Judge Clark, directing the Clerk of the Superior Court of 
Dougherty county to issue an “ execution,” was such a “ sen- 
tence, judgment, decision or decree,” as is the subject matter 
of a bill of exceptions. Code, section 4192. 

The proceeding is under what is known as the “ steamboat 
law.” Sections 1968, 1974 of the Code. We are of the 
opinion that the order of the Judge there provided for, is 
not a “judgment.” Itis a mere ministerial act, like the 
issuing of an attachment, and issues as a matter of course, 
on the movant’s affidavit. It is the mode of commencing 
the suit, and obtaining the process by which the parties may 
get their matter before the Court for adjudication. Section 
1970 provides that, if “the defendant contests the amount 
or justice of the claim, or the existence of the lien,” he may 
file his affidavit, etc., which shall form an issue to be returned 
to the Court, and tried as in other cases. Surely, this can- 
not be after a “judgment” upon these very questions has 
been had. The result of this view is, that the order provided 
for in section 1969, is not a judgment, but a mere mode of 
obtaining process, and so we adjudge. 

These defendants must follow the statute, section 1970 of 
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the Code, and all the questions they make in this record 
will come before the Judge, in his character as a Judge, and, 
if he errs, then a bill of exceptions will lie. The writ, as 
the case stands, is unauthorized. It is, therefore, dismissed. 





Wiu1Am E. Smita, plaintiff in error, vs. GEORGE M. Law- 
TON, defendant in error. 


When an attachment had beer sued out in favor of the plaintiffs therein, 
against a defendant, who was afterwards declared a bankrupt, and a 
motion was made to make the assignee of said bankrupt a party plain- 
tiff in the attachment suit, in the place and stead of the original plain- 
tiffs in attachment, which motion was refused by the Court: Held, that 
there was no error in the judgment of the Court, in refusing to allow 
the assignee of the bankrupt to be made a party plaintiff in the attach- 
ment suit. 


Amendment. Bankruptcy. Decided by Judge JAMEs M. 
CiarK. Dougherty Superior Court. December Term, 1868. 


Lathrop, Cady & Burtis sued out attachment in said Court 
against William W. Kendrick, and had garnishment thereon 
served upon said Lawton. Before judgment thereon against 
Kendrick, and while the attachment was pending, he had 
been adjudged a bankrupt in the District Court of the United 
States, upon the petition of his creditors. William E. Smith 
had been duly appointed assignee in bankruptcy of Kendrick’s 
estate, and the same had been duly assigned to him as assignee 
in bankruptcy. By consent of Lathrop, Cady & Burtis, said 
assignee moved the said Superior Court to allow him, as such 
assignee, to be made a party plaintiff in said attachment, in 
the room and stead of said firm. . The firm had proved its 
claim against Kendrick in the Court of Bankruptcy, and the 
assignee’s object, as stated, was to get judgment, and collect 
out of the gara@ishee what he owed Kendrick. 

The Court overruled the motion, and this is assigned as 


error. 
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Srrozrer & SmitH, D. A. Vason, for plaintiff in error, 


Wricut & WARREN, Hines & Hosss, for defendant, 


WARNER, J. 


It appeared, from the record in this case, that an attach- 
ment suit was pending in the Superior Court of Dougherty 
county, in favor of Lathrop, Cady & Burtis, against Ken- 
drick, defendant in attachment, and a summons of garnish- 
ment had been served upon Lawton to answer as to his indebt- 
edness to Kendrick, the defendant in attachment. It also 
appears that Kendrick had been adjudged a bankrupt, under 
the provisions of the Bankrupt Act of Congress and that 
Smith had been appointed the assignee of the bankrupt’s 
estate. A motion was made in the Court below, to make 
Smith, the assignee of the bankrupt, a party plaintiff in the 
attachment suit, in the place and stead of the original parties 
plaintiffs therein, which motion was refused, and that is now 
assigned for error here. We are not aware that any clause 
of the Bankrupt Act confers upon the assignee of the bauk- 
rupt the right to come into the State Courts and be made a 
party plaintiff, in the place and stead of a plaintiff who is 
prosecuting his claim against the bankrupt, even with such 
plaintiff’s consent. The assignee is the representative of the 
bankrupt’s estate, but he is not the representative of the plain- 
tiff in attachment. The interest of the attachment creditor, 
and that of the assignee in the bankrupt’s estate, might be 
directly antagonistic to each other; besides, to allow the 
assignee to be made a party plaintiff, as is sought to be done 
here, might seriously interfere with the administration of 


justice in the State Courts. The assignee is clothed with 


ample power under the provisions of the Bankrupt Act, to 
reach the bankrupt’s estate, but he is not clothed with power, 
under that act, to come into the State Courts%and be made a 
party plaintiff in the place and stead of those who claim 
rights and interests against the bankrupt. The assignee can 
prosecute and defend suits in the name of the bankrupt, but 
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not in the name of other parties. If the bankrupt had 
instituted a suit for the recovery of property in his own right, 
hefore he became a bankrupt, the assignee might then have 
been made a party to such suit, and so he might be admitted 
to defend a suit being prosecuted against the bankrupt: See 
general clause 53, section 14 of the Bankrupt Act, 1867. 
But by what authority, or upon what principle of law, the 
assignee can be admitted to be substituted as a party plaintiff 
against the bankrupt, whose estate and interest he represents, 
we have not been able todiscover. Whether this attachment 
was dissolved under the 14th section of the Bankrupt Act, 
general clause 46, the record does not furnish the dates, so as 
to enable us to determine; but that point was not made on 
the argument, and we express no opinion in regard to that 
question. In view of the facts of this case, we shall not con- 
trol the discretion of the Court below, in refusing to allow 
the assignee of the bankrupt to be made a party plaintiff in 
the attachment suit, pending in that Court, against the bank- 
rupt. 
Let the judgment of the Court below be affirmed. 





JAKE CoLuieER, plaintiff in error, vs. THE STATE OF GEOR- 
G1A, defendant in error. 


1. The charge of the Court, under the facts of this case, was not error. 

2. If a man shoot with a pistol at another, and hit him, the law pre- 
sumes, prima facie, that he did it with malice. Nor does the proof 
that the parties had been friendly, and that the person shooting ex- 
pressed regret immediately afterwards, rebut the presumption. One 
has no right to shoot at another, with a loaded pistol, in sport. If he 
does so, he is responsible for the consequences ; and the law will im- 
ply malice from the recklessness of the act. 


Assault with intent to murder. Tried before Judge 
Crark. Dougherty Superior Court. December Term, 
1868. 


Jake Collier, a negro, was indicted and convicted of an 
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assault, with an intent to murder Jesse Williams, another 
negro. The circumstances of the shootingy as detailed by 
Williams, were as follows:—Jake came into the cotton 
patch, where Jesse was picking cotton, and said to him, “J 
am after you.” Jesse ran off a piece. Jake said, “Come 
back, I won’t hurt you; if you run, I will shoot you.” Jesse 
came back; and Jake said, “If you stand, I will whip 
you.” Jesse came back a little way, and Jake told him, if 
he ran he would shoot him, and presented his pistol. Jesse 
told him not to shoot; but, about that time, he shot, and hit 
Jesse in the thigh (where the ball still remained at the trial), 
Jake went towards Jesse then, and Jesse said, “ Don’t shoot 
me, Jake; you have shot me.” ‘Then Jake pulled up a cot- 
ton stalk, and started to strike Jesse. Jesse told Jake that 
he had shot him; and then Jake told Jesse to say nothing 
about it, and went off. Then Jake said, he would not haye 
done it for $100; and would pay for all Jesse’s lost time, if 
he would say nothing about it; and Jake went down to the 
end of the row, and told Jesse’s wife the same. Jake was 
armed with a pistol, a sword, and a double-barrelled shot 
gun. Upon cross-examination, it appeared that Jake was 
twenty-one years old; had been raised by Jesse’s wife and 
was on terms of great intimacy with Jesse, and frequently 
had frolics with him; that his route to the place where he 
was going was through said cotton patch; that he had been 
close to Jesse, and could have shot him then ; did not appear 
angry, nor attempt to use the shot-gun, though Jesse was 
seventy-five yards from him when he shot. When Jake 
shot him, he ran up and said, “ Lord! I have shot him,” 
and told another negro that he had shot him. Several other 
negroes were present at the shooting; one of them was ex- 
amined, and narrated the circumstances about as Jesse had 
done. 

The Judge charged the jury as follows :— 

“Tf you believe that Jake Collier told Jesse that, if he 
stood he would whip him, and if he run he would shoot 
him, and that Jesse ran, and Jake presented a pistol within 
shooting distance, and fired at Jesse, intending at the time 
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to fire at him, and actually shot and wounded him—he is 
guilty of an assault with intent to murder, and it will be 
your duty so to find. If, when he presented the pistol, he 
intended to fire, and actually fired, it makes no difference 
whether malice is proven or not, the law presumes malice. 
In fact, he may not have had any malice against Jesse—his 
intention may have been to divert himself by frightening 
Jesse ; yet, if, under such circumstances, he shot at him, 
intending, at the time, to shoot at him, not caring whether 
he hit him or not, he is guilty of an assault with intent to 
murder.” 

He further charged, that if they believed that the criminal 
act, or intention either, was not proven, they should acquit ; 
that it requires such evidence in this case as would have 
been required to show him guilty of murder, if he had 
killed Jesse; that the law presumés every one innocent till 
he is proven guilty; and he is entitled to the benefit of all 
reasonable doubts ; and that they were judges both of the law 
and the facts. 

A new trial was moved for, upon the grounds that said 
charge was wrong, because it excluded from the considera- 
tion of the jury every circumstance and possible conclusion 
in the case, except those referred to in said charge; that the 
Court ought to have charged that the presumption of guilt 
raised by the proof of shooting and hitting Jesse, might be 
done away with, if all the facts and circumstances showed 
there was no malice, and that the shooting was accidental ; 
and because the verdict was contrary to the evidence, etc. 

The Judge refused a new trial, and this is assigned as 
error on said grounds, 


H. Moreay, for plaintiff in error, cited 11th Ga. R., 286, 
17th, 498 and 513. 


R. H. WHITELY, Solicitor General, for the State. 


VoL. XXX VIx—3. 
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McCay, J. 


1. We see no error in the charge of the Court. The law 
is put fairly, both for and against the prisoner, according to 
the facts as they appear in the record. 

2. We see nothing in the testimony to mitigate this of. 
fence; nothing favorable to the prisoner that the charge of 
the Judge excluded from the consideration of the jury. It 
is true, that after the deed was done, the prisoner appeared 
very sorry. Perhaps he was; and this is evidence, as far as 
it goes, of want of express malice. But it is no evidence at 
all rebutting that malice which the law presumes from reck- 
less trifling with human life. 

The best that can be said for the prisoner is, that he did 
not affirmatively intend to kill—perhaps, not even to wound, 
He was, doubtless, playing upon the fears of a timid fellow- 
being. He fired at him—towards him—and hit him. He 
had no right so to fire—whether in fun or in earnest. If the 
latter, it was express malice; if the former, malice is implied 
by law. That sort of fun is not permitted among civilized 
people; and he who indulges in it is treated as though he 
intended the result of his act. It is trifling with justice, to 
allow any weight to the remorse of this prisoner, after his 
reckless act had produced its result. Let him and others 
take warning. Human life is too sacred a thing to he thus 
played with; and, notwithstanding his sorrow, which he 
ought to eel for his foolery, we do not feel disposed to turn 
aside the sword of justice. 

Judgment affirmed. 














ATLANTA, JUNE TERM, 1869. 35 





Tiller vs. Spradley, agent. 





Mason TILLER, plaintiff in error, vs. D. SPRADLEY, agent, 
etce., defendant in error. ¢ 


When two notes were given to the plaintiff, for cotton seed, for Green J. 
Jordan’s plantation, and signed, ‘“‘J. Spradley, Agent for Green J. 
Jordan :’’ Held, that this was a contract of Jordan, the principal, and 
not the contract of Spradley, the agent; the more especially, as the 
evidence in the record discloses the fact, that the agency was made 
known to the payee of the notes at the time they were given, and that 
the cotton seed was purchased for Jordan, and not for Spradley, the 
agent. The suit should have been brought against Jordan, and not 
Spradley, the agent; and the fact that Jordan filed a plea in the case, 
as a defendant, alleging that the cotton seed were worthless, did not 
necessarily make him a party to the original suit against Spradley ; 
and there was no error in the Court below in refusing the order to 
make him a party, inasmuch, as Jordan was not named as a defendant 
in the original suit, and not being named as a defendant in the original 
suit, the filing of his plea did not make him a defendant, when no pro- 
cess was prayed against him as such. The verdict in favor of the de- 
fendant, Spradley, was right, under the law and the facts of the case ; 
and there was no error in the Court below in refusing the motion for a 
new trial. 


Promissory Notes. Motion for new trial. Decided by 
Judge James M. Ciarx. Lee Superior Court. March 
Term, 1869. 


This was a statutory action on two notes, as follows: 
rm, >] 


‘© $225 00. One day after date, I promise to pay Mason Tiller, or 
bearer, T'wo hundred and Twenty-five dollars, for cotton seed for Green 


J. Jordan’s plantation. D. Sprapitey, Agent 
‘‘ STARKEVILLE, 17th April, 1866. for Green J. Jordan.”’ 
“$60 00. STARKEVILLE, July 31st, 1866. 


‘One day after date, I promise to pay Mason Tiller, or bearer, the 
sum of Sixty dollars for 80 bushels cotton seed, with interest from 20th 
April last. _*D. Sprapiey, Agent for Green J. Jordan.”’ 


The suit was by Tiller against “D. Spradley, agent for 
Green J. Jordan;” process issued in the same way ; and 
the sheriff returned that he had served defendants. On the 
11th of February, 1869, Green J. Jordan filed pleas of the 
general issue, and that the notes were given for cotton seed 
which were worthless. In the plea, he is called “the prin- 
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cipal defendant.” On the 27th of February, 1869, Spradley 
filed his pleas of general issue, that there was a failure of 
consideration, because the cotton seed were worthless, and 
that the notes were given only to bind Jordan, and did 
not bind himself. In the plaintiff’s declaration, process js 
prayed for against Spradley alone, and he was the party 
served. Jordan had not been served. When the cause was 





called for trial, and after Jordan’s plea was filed, Tiller’s 


attorney moved to have Jordan made a party defendant in 
said cause. The Court overruled the motion. 

The parties went to trial. The defendant read in evidence 
the notes, and closed. The defendant’s attorney introduced 
Spradley, who testified that the notes were given by him fir 
cotton seed, to be planted on Jordan’s plantation; that he 
told Tiller that he wished them for that purpose, but did not 
tell him that Jordan would pay for them, though he did not 
suppose Tiller would have credited him, Spradley, therefor, 
As to the quality of the seed, he testified that the seed did not 
come up well, and stated the quantity per acre used, and the 
manner of using them, to show that the seed were bad. He 
said he ploughed up part of the seed, and after that gave the 
notes to avoid a law-suit. 

Other witnesses testified, that Tiller had told them, that 
he had sold cotton seed, that season, to Jordan, and that 
they bought cotton seed from Tiller, that season, and they 
were not good. 

The plaintiff, in rebuttal, showed by a witness, that the 
seed bought by him from Tiller, that season, were good ; and 
examined two witnesses, who testified that the quantity per 
acre used by Spradley, in the manner in which he used 
them, would would not make a good stand. 

Plaintiff’s attorney objected to so much of Spradley’s testi- 
mony as went to show that Jordan was the proper party to 
said notes, and that Spradley was not, upon the ground that 
it varied the written contract. 

The Court overruled the motion. 

The jury returned the following verdict: “ We, the jury, 
find no liability resting on the defendant.” 
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A new trial was moved for, upon the grounds, that the 
Court erred in refusing to make Jordan a party defendant— 
in allowing that portion of Spradley’s evidence which was 
objected to—and, because the verdict was contrary to law 
and the evidence. The new trial was refused, and this is 
brought up for review on each of said points. 


C. B. Wootten, W. A. Hawkins, and D. A. Vason, for 
plaintiff in error. 


GeorGE Kimprovuen and F. A. West (by G. J. Wright), 
for defendant, cited on the 1st point, Irwin’s Code, sees. 
3256, 3430, 3435; on the 2nd, sec. 2169; and on the 3rd, 
secs. 2169, 2185. 


WARNER, J. 


This was an action brought upon two promissory notes, 
given for cotton seed. The notes were signed, “ D. Sprad- 
ley, Agent for Green J. Jordan.” The plaintiff’s declara- 
tion prayed for process to issue against Spradley alone, and 
he was, in fact, the party sued, and served with process. 
The plaintiff was told, at the time the cotton seed were pur- 
chased of him, by Spradley, that he wanted them for Jor- 
dan’s plantation; and did not suppose that Tiller, the 
plaintiff would have credited him therefor. There can 
be no doubt, we think, from the evidence in this record, 
that the cotton seed were purchased of Tiller, the plaintiff, 
by Spradley, as the agent of Jordan, and for Jordan, and 
that the plaintiff so understood it, at the time the contract 
was made. The notes are signed by Spradley as the agent 
of Jordan, and the seed were purchased for the benefit of 
Jordan, to be planted on his plantation. The notes sued on, 
were the contracts of Jordan, and not the contracts of Sprad- 
ley, his agent ; and Jordan was the party who should have 
been sued on them, and not Spradley, the agent, who dis- 
closed the name of his principal at the time the contract was 


~ made. Chancellor Kent states the true rule on this subject 


when he says, “It is a general rule—standing on strong 
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foundations, and pervading every system of jurisprudence— 
that where an agent is duly constituted, and names his prin- 
cipal, and contracts in his name, the principal is responsible, 
and not the agent:” 2nd Kent’s Com., 6380; Revised Code, 
sections 2169, 2185. The jury found in accordance with the 
law and the facts in this case, when they said by their ver- 
dict, “ We, the jury, find no liability resting on the de- 
fendant.” 

The fact, that Jordan filed a plea in the case, alleging 
that the cotton seed were worthless, and calling himself 
therein, principal defendant, did not make him a party to 
the suit. There was no process prayed against him as a 
party defendant, and no effort ever made on the part of the 
plaintiff to make him a party defendant. The action was 
brought against. Spradley alone, and process prayed against 
him alone, as the defendant in the action. If process had 
been prayed against Jordan, as a party defendant in the ac- 
tion, and there had heen any defect in the process, or as to 
the time or manner of service, or want of jurisdiction as to 
him, then it would have been his privilege to have waived 
any of those defects, so far as he was personally concerned, 
by coming in and filing his plea to the action; but the diffi- 
culty here is, that there was no attempt whatever on the 
part of the plaintiff to make him a party defendant to the 
original suit; and the 3430th section of the Code declares, 
that “No amendment, adding a new and distinct cause of 
action, or new and distinct parties, shall be allowed, unless 
expressly provided for by law.” In our judgment, there 
was no error, in refusing the motion to make him a party 
defendant, by the Court below. The verdict of the jury, in 
favor of the defendant, Spradley, was right under the law 
and facts of the case; and there was no error in the Court 
below, in refusing the motion for a new trial. 

Let the judgment of the Court below be affirmed. 
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O. P. Foster, adm’r, etc., plaintiff in error, vs. H. K. 
DANIELS, defendant in error. 


When a trial was had in the County-Court of Sumter county, and a ver- 
: dict for the plaintiff, on the 20th day of July, 1868, and a judgment 
was entered thereon on the 22nd of July, 1868, and a motion having 
been made in the Court below, to set aside said verdict and judgment, on 
the ground that, on the days the verdict and judgment purport to have 
been rendered and entered, the County-Court was abolished by the 
Constitution of 1868; which motion was allowed by the Court, setting 
aside both the verdict and the judgment: Held, that, under the Recon- 
struction Acts of Congress, the State of Georgia had fully complied 
with the terms thereof, ratified the Fourteenth Amendment of the 
Constitution of the United States, and assented to the fundamental 
condition imposed on her by the Act of Congress, passed on the 25th 
June, 1868. And, therefore, the Constitution of the State of Georgia, 
amended by Congress, as provided in the 11th paragraph of the 11th 
rticle thereof, took effect, and was practically in operation from the 


~ ) 35th day of July, 1868. Held, also, that all unfinished business in the 


County-Court at the time of the abolishment thereof by the Constitu- 
tion, was transferred to the Superior Court, by the 7th section of the 
llth article of the State Constitution, and that it was the duty of the 
Superior Court to have ordered a judgment to have been entered on 
the verdict rendered in the County-Court, on the 20th July, 1868, 
unless some good and suflicient cause was shown, other than the abol- 
ishment of the County-Court on the 21st day of July, 1868. 


Motion to set aside judgment of the County-Court. De- 
cided by Judge James M. Cuarx, Sumter Superior Court. 
April Term, 1869. 


Foster, as administrator of Joseph McDonald, deceased, 
sued Daniels, in the County-Court of said county. Upon 
the first day of the term, he obtained a verdict against Dan- 
iels, but did not enter judgment thereon till two days after, 
to-wit: on the 22nd of July, 1868. 

At said term of the Superior Court, Daniels’ attorneys 
moved to set aside said judgment, upon the ground that N. 
A. Smith, his attorney, had leave of absence from said term 
of the County-Court ; that the judgment should be opened, 
and the equities should be adjusted under the relief law, and 
because the County-Court had been abolished before said 
judgment was entered. The Court below ordered the judg- 
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ment to be set aside, upon the last of said grounds, and this 
is assigned as error. 


C. T. Goong, (by S. H. Hawkins,) for plaintiff in error, 


W. A. Hawkrns, N. A. Smrru, for defendant. 


WARNER. J. 


It appears, from the record in this case, that a trial was 
had between the parties in the County-Court of Sumter 
county, and a verdict was rendered in favor of the plaintiff, on 
the 20th day of July, 1868, and that a judgment was entered 
up thereon on the 22nd day of July, 1868. A motion was 
made in the Court below, to set aside said verdict and judg- 
ment, on the ground that, on the days upon which the ver- 
dict and judgment purport to have been rendered and entered, 
the County-Court had been abolished by the Constitution of 
1868. The motion was granted by the Court below, setting 
aside both the verdict and judgment, which is now assigned 
for error here. 

At what time did the Constitution of 1868 take effect and 
go into practical operation? In our judgment, under the 
Reconstruction Acts of Congress, the State of Georgia had 
fully complied with the terms thereof, ratified the Fourteenth 
Amendment of the Constitution of the United States, and 
assented to the fundamental condition imposed on her by the 
Act of Congress, passed on the 25th day of June, 1868; 
and, therefore, the Constitution of the State of Georgia, 
amended by Congress, as provided in the 11th paragraph of 
the 11th article thereof, took effect, and was practically in 
operation from the 21st day of July, 1868. 

By the 16th section of the 5th article of the Constitution 
of 1868, County-Courts were abolished in this State. By 
the 7th paragraph of the 11th article of the Constitution, 
“the books, papers, and proceedings of the County-Courts, 
and the unfinished business thereof shall be transferred to 
the Superior Courts, and the same shall be finished and per- 

formed by the said Superior Courts, and the officers thereof.” 
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There was a verdict obtained by the plaintiff in the County- 
Court, before it was abolished, but no judgment was entered 
thereon. ‘This latter proceeding was “unfinished business,” 
and was transferred to the Superior Court. It was the duty, 
therefore, of the Superior Court to ordered a judgment to 
have been entered on the verdict rendered on the 20th of July, 
1868, in the County-Court ; unless some good and sufficient 
cause had been shown, other than the abolishment of the 
County-Court on the 21st day of July, 1868. 
Let the judgment of the Court below be reversed. 





7 


WituiaM A. Hurr, plaintiff in error, vs. C. A. WricHt, 
defendant in error. 


1. The second Section of the 7th Article of the Constitution of this 
State, as well as the Act of 1866, has changed the relation which mar- 
ried women bear to their husbands, so far as their estates are concerned, 
and vests in them all property of which they may,be possessed at the 
time of marriage contracted since the adoption of the Constitution, 
and all property given to, inherited, or acquired by them since that 
date. 

2. Under the Code, a marrried woman may, as to her separate estate, 
contract and be contracted with, except as to contracts of suretyship, 
etc., and may, if she have no trustee, be sued separately asa feme 
sole. : 

8. The relation being changed, as above stated, the presumption is, when 
a married woman gives her separate note, in the purchase of property, 
that she has a separate estate, and that she contracts with reference to 
it. And, if suit is brought against her upon such note, without join- 
ing her husband, and she fails to defend, by showing she has no separ- 
ate estate, or other good cause, the judgment binds her separate prop- 
erty, and will not be set aside on: motion, because of the non-joinder 
of her husband. 


Motion to vacate judgment against a married woman. 
Decided by Judge CLARK. Sumter Superior Court. Feb- 
ruary, 1868. 


Hnff, in 1867, in the County-Court, averred that C. A. 
Wright was indebted to him $93 10, besides interest, upon 
the following promissory note: 
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‘Thirty days after date I promise to pay W. A. Huff, or bearer, 
ninety-three and 10-100 dollars, payable in Macon, Ga., for value 
received in tobacco, in 1865. C. A. WRIGHT, 

Macon, Ga., Sept 20, 1866.’’ 


The service was by leaving a copy “ at place of residence,” 
There was no appearance by C. A. Wright. Judgment was 
entered, and the fi. fa. issued upon it was levied on certain 
property, “‘as the property of Mrs. C. A. Wright.” Until 
this, she had not been, in any way, recognized in this pro- 
ceeding as a feme couvert, ora feme at all. After this, she 
moved, in the Superior Court, to set aside said judgment, on 
the ground that when said note was made, and when the 
judgment was entered, she was couvert, the wife of Melton A. 
Wright. 

This being admitted, the Court, upon inspection of said 
papers, vacated the judgment, and this is assigned as error, 


C. T. GoopE andS. H. Hawkins, for plaintiff in error, 
cited Code, secs. 3529, 3530, 3449, 3532. If there be irreg- 
ularity, it is amendable. Ramsey vs. McRea, 14 Ga. R, 
589; Holcombe vs. Roberts, 19 Ga. R., 588. Being served 
she is estopped by not pleading coverture. Macnamara on 
Irregularities,\167 to169; 13 Ga. R., 1; 26 Ga. F#., 140; 
Ch. Pl. 447; 3 T. R., 627; Code, sec. 3427; 5 Taunton, 
37; Code, sec. 3621; Barksdale vs. Green, 29 Ga. R., 418. 
The law presumes she had a separate estate, and is a free 
dealer. Corbit vs. Polnitz and wife, 1 Tenn. R., 5; Code, 
secs. 1773, 1774, 3700; Addison on Contracts, 702; Pool 
and wife vs. Morris, et al.,29 Ga. R., 374; Schley et al., vs. 
Dizon et al., 24 Ga. #., 273; Tucker vs. Harris, 13 Ga. R., 7. 


8. C. Exam, for defendant in error. 


Brown. C. J. 


The second paragraph of the first section of the seventh 
article of the Constitution of this State, declares that, “ All 


property of the wife, in her possession at the time of her mar- . 
_ riage, and all property given to, inherited, or acquired by her, 
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shall remain her separate property, and not be liable for the 
debts of her husband.” The same rule substantially, is laid 
down by the Act of 1866. See Revised Code, sec. 1744. 

1. While this provision of the fundamental and of the 
statute law does not divest any right of property that had 
yested in husbands by virtue of the marriage relation, it lays 
down an entirely new rule for the future, and vests in the 
wife absolutely, free from the debts of her husband, all prop- 
erty which she may possess at the time of a marriage contract 
sinze the rule was changed, and all that may be given to, 
inherited, or acquired by her. This change of: the law 
entirely changes the relation which married women bear to 
their husbands, so far as their estate in their property is con- 
cerned. Husband and wife are no longer a unit, one person 
in law, with all the property vested in the husband as the 
head of the family, and subject to his debts, but they are, in 
law, so far as property is concerned, two distinct persons, 
with distinct and separate rights. Ina word, the common 
law rule upon this subject, no longer prevails in this State. 
And every married woman entering into the matrimonial 
relation, since the abrogation of the common law rule, 
remains, as to her property, a feme sole, without the necessity 
even of a trustee to protect it, with power to purchase, hold, 
and. convey property, contract and be contracted with, sue 
and be sued, as a feme sole. 

2. While the Code fully recognizes this power of con- 
tracting, it lays down certain exceptions to the rule, which 
are intended to protect the wife against undue influence, 
She cannot bind her separate estate by a contract of surety- 
ship, nor by any assumption of the debts of her husband, 
and any sale of her separate estate, made to a creditor of her 
husband, in extinguishment of his debts, shall be absolutely 
void. Revised Code, sec. 1773. 

“If there is no trustee, the wife may sue and be sued as 
to her separate estate, as a feme sole; and in all such cases 
the separate estate shall be responsible for all costs incurred.” 
Sec, 1774. 

3. In such suit, as is provided for in the last mentioned 











44 SUPREME COURT OF GEORGIA. 


Crawford et al., vs. Ross and Ross. 








section, the husband is not a proper party, and is not to be 
joined with the wife, she sues and is sued, not as a feme coy 
vert, butas a feme sole. Under this law, a married woman, 
who purchases property and gives her individual note, jg 
presumed to have a separate estate, and to contract with 
reference to it. And if the creditor brings suit against hey 
on such note, without joining her husband, the legal presump. 
tion is that the action is properly brought; and after she 
has been legally served, if she fails to appear by herself or 
counsel, and defend, by showing that she has no separate 
estate, or by setting up other good cause of defense, and 
a judgment is rendered against her, it binds her separate 
estate, and it will not be set aside on motion on account of 
the non-joinder of the husband. 
Judgment reversed. 





S. T. Crawrorp et al., plaintiffs in error, vs. E. H. Ross and 
E. Ross, defendants in error. 


1. The revocation of an order appointing a Receiver is a matter which 
may be heard and acted upon by the Judge, on the usual notice, in 
vacation. 

2. The extraordinary writs and remedies granted by the Chancellor, 
before a trial on the merits, ought not to be granted without caution, 
and unless there is immediate danger to the rights of the complainant, 
if they be denied, and if the Court becomes satisfied that the danger 
does not exist, it is his duty, on proper notice, to discharge them. _ 

3. In this ease, the Court did not err in dissolving the injunction and 
vacating the order appointing a Receiver. 

4, It is the duty of the Judge, if he is satisfied there is a bona fide 
intention to except to his judgment, so to mould his order as that the 
excepting party may have a reasonable time to file his bill of excep- 
tions and obtain a supercedeas before the status of the case can be 
materially changed. 


Equity practice. Receivers. Injunctions. Supersedeas. 
Decided by Judge CtarK. Lee county. Chambers. Jan- 
uary, 1869. 
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Shadrack T. Crawford, in his own behalf, and as prochien 
ami of Charles Roberts, a minor, A. J. Williams and James 
McGarrah, filed their bill in equity against E. H. Ross and 
his wife, making the following averments: On the 17th of 
September, 1864, said E. H. Ross was appointed guardian 
of said minor, and gave his bond, as such guardian, with 
said adult complainants as his securities thereon. Ross, as 
guardian, took possession of the money and effects of the mi- 
nor, and invested them in three hundred and twenty-five acres 
of land, in the seventeenth district of Sumter county, worth 
$1,000 00, taking the title to himself. Said guardian rented 
said land to James W. Ross, for one-fourth of the cotton and 
one-third of the grain to be raised thereon, during 1868. He 
has received ten bales of cotton, worth $1,100, and shipped 
them to Jones, Reynolds & Adams, Macon, Georgia. This 
guardian owes the minor $2,800 00, for cash received for 
him, as his ward. He is insolvent, and has been, by the 
Ordinary, discharged from his guardianship, because of mis- 
management of the minor’s estate. They claimed that, in 
equity, said ]and and cotton belong to the minor. Therefore, 
they prayed that the guardian be compelled to convey the 
land to the minor, and to deliver him the cotton, and that he 
be enjoined from disposing of either. And as these securities 
are liable for said waste, they prayed that a Receiver should 
be appointed, who should take possession of the land and 
cotton, and other effects of the minor, etc. 

The Chancellor granted the injunction and appointed a 
Receiver, who took possession of said property. 

The bill was amended by adding the following averments: 
On the 8th February, 1868, said guardian gave to two of said 
adult complainants, a mortgage to indemnify them as his 
said securities, and to protect said minor. Said mortgage 
including a note on James F. Ross, dated and due on the 
25th of December, 1867, for $511 97, and another on J. D. 
Cox for $50 00, due 25th December, 1868, and his said 
interest in the cotton and corn raised on said farm, specified 
as follows: “The same being one-fourth of the cotton and 
one-third of all the grain to be raised on the plantation of 
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the said James F. and E. H. Ross, in the county first afore. 
said, to be raised in the year 1868.” Said rent amounted to 
twelve bales of cotton, ten of which Adams, Jones & Rey- 
nolds, warehousemen of Macon, Georgia, have, and the other 
two are in the warehouse of Harrold, Johnson & Co., Amer- 
icus, Georgia, and 500 bushels of corn are still on the planta- 
tion. It was understood, when the mortgage was made, that 
said rent should be subject to the claim of said adult com- 
plainants, and be held by James F. Ross, and it should be 
applied to the payment of the minor’s claim. ‘The guardian 
had shipped this cotton, to dispose of it, and convert the 
assets to his own use, before they had opportunity to foreclose 
the mortgage, or take other steps to secure themselves, 
James F. Ross refused to deliver a part of said corn when 
they ordered him to do so. Said guardian, with a view to 
defeat his creditors, in’'1868, conveyed his residence in Smith- 
ville, Georgia, worth $2,000 00, to his wife, and he has 
given liens on said crop. They prayed, additionally, that 
James F’. Ross and Mrs. Elizabeth Ross be enjoined from 
disposing of any of said property held by them respectively, 


and that the Receiver should take charge of said notes and- 


the half interest in said plantation, ete. 

The defendant, E. H. Ross, demurred to the bill and 
amendment, for want of proper parties, and for a misjoinder 
of parties; “for that said ward being above the age of four- 
teen years, comes into Court and selects the defendant as 
his guardean, ad litem and prochien ami,” and the defendant 
tenders such bond as the Court would require, and because 
the adult complainants are only securities, and can have no 
relief in a Court of Equity.” 

At the same time, he filed his answer, stating that he 
received $32,623 50, Confederate currency, for the minor, on 


the 17th of September, 1864, and invested it in one-half of | 


said land, and took the title to himself, as guardian of said 
ward, and afterwards, in March, 1866, he bought the other 
half of the plantation for himself. He said he tried to get 
an order of Court for this investment; but not being able to 
communicate with the Judge of the Superior Court, he made 
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the investment without order, upon the advice of the Ordi- 
nary. He paid for this half interest for the minor, 10th of 
August, 1865, $35,000 00, of which $19,026 57 was the 
minor’s, and the balance was his own. The minor’s slaves 
were emancipated. 

He filed, with his answer, a copy of his returns, as such 
guardian, admitted that there was a balance of $789 15, 
against him, and that said half interest in the land and in 
said crop, was the minor’s. He denied positively the charges 
of fraud, mismanagement and insolvency. 

Upon the filing of this demurrer and answer, E. H. Ross 
moved to dissolve said injunction, and to vacate the order 
appointing the Receiver. Pending argument, complainant’s 
solicitors moved to appoint a guardian ad litem, for said 
minor. The Court refused to do so. He discharged the 
Receiver, and ordered the property delivered back to E. H. 
Ross, and ordered the injunction to be dissolved, upon E. H. 
Ross filing a bond of 31,000 00, to indemnify the complain- 
ants, and to perform the decree in this cause, and ordered 
that $100 00 be paid to defendant’s solicitors, defendant 
consenting to it. Complainant’s solicitors asked the Chan- 
cellor to pass an order superceding his judgment till it could 
be reviewed here, but he refused to do so. Thereupon, com- 
plainant’s solicitors assigned as error the refusal to appoint 
the guardian ad litem, the removal of the Receiver, the rede- 
livering of the property, and the dissolution of the injunc- 
tion, his order as to counsel fees, and the refusal of the super- 
cedeas. 


S. H. Hawkins, for plaintiff in error, said that the 
appointment of Receiver and the injunction were proper and 
necessary, citing Code, secs. 3149, 265, 3043; Rutherford 
vs. Jones, 14 Ga. R., 522; Jones et al., vs. Holliday, 37 Ga. 
R., 569 ; Edw. on Receivers, 336 ; Williams e¢ al., vs. Gilbert, 
11 Ga. R., 595. The Chancellor had no power to remove 
Receiver in Chambers at that time: Waters vs. Jones, 1 
Kelly, Ga. R., 303. The Receiver was entitled to notice: 
Dougherty e¢ al., vs. Jones, 37 Ga. R., 348. The Chancellor 
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could and ought to have secured the mortagees: Downin 
et al., vs. Palmer, 1 Munroe, 65; Code, sec. 3137; Martin 
& Yates vs. Tidwell, 36 Ga. R., 332. Supercedeas should 
have been granted: Lindsay vs. Lindsay, 14 Ga. R., 657; 
Holcombe vs. Roberts, 19 Ga., R., 588, ete. 


W. A. Hawkins, G. M. Warwick, for defendants. 
McCay, J. 


1, The appointment and discharge of Receivers, as well as 
the passing of other orders in Chancery, the object of which 
is to protect the property, or to preserve things in statu quo, 
until a regular hearing can be had, are, in their nature, such 
powers, as to be of any practical use, must be exercised in 
vacation, by the Chancellor, and for this and the like pur- 
poses, a Court of Chancery is always open: Code, 3048, 
4163. Such always has been the practice in this State. In 
these cases, the action of the Chancellor is only to keep things 


_ in statu quo, and his decision is not final. The same public 


policy, which makes it proper to take action in such cases on 
an emergency, also requires that it should be in the power of 
the Chancellor, on motion and notice, to undo and vacate, 

Nor was the Act of March 16th, 1869, so far as it applies 
to Receivers, at all necessary. It is true, the passage of such 
an act implies that the Legislature so thought. But if the 
law were, in fact, so before, the passage of the Act of March 
16th, 1869, could not alter the truth of the case. It is not 
in the power of the Legislature, under our system, to enact, 
in any way, that the law was so and so at any past time: 
Constitution, art. 1, sec. 31. 

Nor was this the intent of the Act referred to. It was 
passed to make clear, for the future, what some persoms 
thought doubtful; that is all. We have no doubt as to 
the law before the Act was passed, and, so far as it applies to 
the discharge or alteration of orders appointing Receivers, 
we think it but ah affirmance of the law as it has long been 
in this State. 

2. and 3. The exercise of the extraordinary powers granted 
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to the Chancellor, of injunction, ne exeat, appointment of 
Receivers, etc., is a very delicate and responsible duty. It 
is a serious interference, without the verdict of a jury, and 
without a regular hearing, with the prima facie rights of the 
citizen, and ought only to be granted to prevent manifest 
wrong. 

When a hearing is had of the other side, which the law 
grants as a matter of right, it is in the discretion of the 
Judge, to revoke or modify his order, and it will take a 
strong case to induce this Court to interfere to reverse his 
judgment. The statute confers this right, and imposes this 
duty on the Circuit Judge. We have no power to interfere, 
unless his judgment is so manifestly wrong as to be illegal. 
This Court is not a Court of Appeal, but a Court of Errors. 
Its functions are not to review matters confided to the Cir- 
cuit Judges, and exercise our judgment in the premises; but 
to correct the errors of law they may commit. In matters left, 
by law, in his discretion, although we might, perhaps have, 
made, the facts, a different judgment, this Court will not 
reverse the Judge, unless his judgment be an error of law; 
or, if the case be one turning only on facts, unless his dis- 
cretion has been manifestly hasty, and an abuse of that wise 
deliberation proper in a judicial officer. 

We think, in this case, that the Judge might well, under 
the answer, have done as he did. From all the facts, it 
appears that, on the whole, this defendant has done very well 
by his wards, and that there is very little danger of any loss. 

The high prerogative act of taking property out of the 
hands of one, and putting it in pound, under the order of a 
Judge, ought not to be taken, except to prevent manifest 
wrong, imminently impending. And when the Judge, on 
the coming in of the answer, finds that the danger is not 
imminent, and that there was no pressing necessity for the 
order, it is very proper for him to revoke or modify the order 
on such terms as he thinks wise. We think, in this case, he 
has not abused that discretion and judgment which the law 
has confided to him. 

4. We would, however, suggest that, if the case is one of 

VoL, XXx1x—4, 
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doubt, or if the interest is important, and the Judge is satis. 
fied that the complainant desires to file a bill of exceptions, 
he ought te give a reasonable time, so that the parties may 
be kept in statu quo. 

We are, however, not disposed to lay down any rule, 
These matters are, as the law now stands, in the wise disere- 
tion of the Chancellor, and it is only in the abuse of that 
discretion in matters of fact, that this Court gets jurisdiction, 

Judgment affirmed. 





Rog, casual ejector, and B. D. PARKER, tenant, plaintiffs in 
error, vs. Dor, ex dem. of JAcK Brown e¢ al., defendant in 


error, 
(McCay, J., did not preside in this case.) 


When the lessors of the plaintiff, in an action of ejectment, instituted a 
suit for the recovery of a lot of land, number 127, in the 27th district 
of Sumter county, and upon the trial thereof, the jury found a verdict 
for the defendant, and the Court, upon motion, granted a new trial, 
which is assigned as error: Held, that, inasmuch as the evidence in 
the record introduced by the plaintiff in the Court below in support of 
his title to the lot of land sued for, (to-wit): the copy grant from the 
State, was for a different lot, (to-wit): 107, and there was no evidence 
of title shown in the lessors of the plaintiff, which would entitle them 
to a verdict for the premises sued for, (to-wit): lot number 127, the 
verdict was right, under the evidence offered by the plaintiff, and the 
Court below erred in granting a new trial. 


Ejectment. New trial. By Judge JAmes M. CLark. 
Sumter Superior Court. October Term, 1869. 


This was ejectment upon the demises of Jack Brown, Wil- 
liam Webb and his wife, Martha, and William T. Scott, 
against Parker, tenant in possession for lot of land, number 
127, in said county. 

The plaintiff read in evidence a copy plat and grant from 
the State to William T. Scott, made the 17th of April, 1835. 
In the brief of testimony it is spoken of as “a grant to the 
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premises in dispute ;” but while the copy plat, in the brief, 
is for number 127, the grant is for number 107. It was then 
shown that Scott died leaving said Mrs. Webb his sole heir- 
at-law. Possession by defendant when the suit was com- 
menced, 16th April, 1856, was admitted. 

Jack Brown testified that said Webb employed him to 
bring this suit, and made him a quit-claim deed to said land 
only to secure him against the expenses of litigation; that 
from 1856 to 1862, inclusive, said lot contained fifty acres 
cleared, and was worth, for rent, from $5 00 to $6 00 per 
cleared acre, per annum. The plaintiff closed. 

The defendant’s attorney read in evidence a deed from 
Gabriel Harrison, as administrator of Albert Jones, to Car- 
ter & Harvey, dated 7th of December, 1846, and a power of 
attorney from said administrator to James Wright, Jr., who 
made the deed as his attorney in fact. This deed was ob- 
jected to upon the ground that the administrator could not 
constitute an attorney in fact for such purpose, and that the 
probate of the power of attorney was insufficient; but the 
objections were overruled. Next he read a deed from Carter 
& Harvey to said Parker, dated the 7th of July, 1851, a 
deed from the sheriff of said county to one Barlow, dated the 
Ist of December, 1841, and a quit-claim deed from said 
Webb to Jack Brown, dated the 15th of December, 1855. 

Wricut Brapy testified that he had known the lot from 
1832; that one Evans once built some cabins on the lot, and 
had possession of it some time, but left it before it was sold 
by Jones’s administrator; that he did not know when Parker 
took possession ; that he had been in some time, and might 
have been in possession in 1848 ; that when he got possession 
he held it till Powell took possession. 

Powk tt. testified that he took possession in 1863, and that 
then there were about thirty acres cleared. 

Plaintiffs’ attorneys moved to rule out said deed from 
Harrison, administrator, because it was not good, as color of 
title, there being no evidence of possession of the lot by the 
grantees in said deed, or by any one holding under them, 
The motion was overruled. 
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Plaintiffs attorneys requested the Court to charge the jury 
that the statute of limitations did not run against a feme 
covert. He refused so to charge, and did charge the reverse, 
The jury found for the defendant. Plaintiff’s attorney 
moved for a new trial upon the ground that the Court erred 
in not rejecting said deed, and in not ruling it out afterwards, 
and refusing to charge as requested, and in charging as he 
did. The Court granted a new trial, and that is assigned as 
error. (All the deeds were for number 127, and no notice 
seems to have been taken of the variance between them and 
the copy grant till the cause was argued here.) 


Hawkins & Burke, for plaintiff in error. 


N. A. Surru, B. Hitt, for defendant. 


WARNER, J. 


This was an action of ejectment brought by the lessors of 
the plaintiff to recover from the defendant the possession of 
lot of land, number one hundreél and twenty-seven, (127), in 
the twenty-seventh district of Sumter county. On the trial 
of the case in the Court below, the lessors of the plaintiff 
read in evidence a copy grant from the State of Georgia, for 
lot, number one hundred and seven, (107), as the foundation 
of their title. The jury found a verdict for the defendant, 
and the Court granted a new trial, which is assigned for error 
here. If the lessors of the plaintiff had shown, upon the 
trial, a grant from the State to Scott forthe premises in dis- 
pute, then, we should not have been disposed to interfere 
with the decision of the Court below in granting the new 
trial; but, as the facts appear in the record before us, the 
lessors of the plaintiff did not show any tile in themselves 
to the tract of land sued for. Tue lot sued for is one hun- 
dred and twenty-seven, (127), the copy grant from the State 
which they offered in evidence in support of their title, is for 
Jot one hundred and seven, (107). Inasmuch, therefore, as 
the lessors of the plaintiff did not show, upon the trial of 
the case, any title in themselves, which would legally author- 
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ize them to recover the possession of the tract of land sued 
for, the new trial should not have been granted. 
Let the judgment of the Court below be reversed. 





Romutts WARDLAW, plaintiff in error, vs, ELIZABETH 
WARDLAW, defendant in error. 


1. When there was a motion for alimony, pending a bill for divorce, and 
the defendant in the motion, moved to continue, showing that a mate- 
rial witness was absent, without his consent, who lived in the county, 
and had been subpoened, ete., it was error in the Court to refuse the 
continuance, on the ground that the granting of alimony was wholly 
in the discretion of the Court, and that there was no necessity for the 
presence of all the witnesses. 

The Judges of the Superior Courts should use great caution in grant- 
ing alimony, so as not to encourage applications for divorce on light 
grounds. 


to 


Divoree. Alimony. Decided by Judge CLARK. Sum- 
ter Superior Court. April Term, 1869. 


In 1866 Wardlaw married a widow who had a minor son. 
In 1867 she sued him for a divorce, upon the ground of cruel 
treatment, by compelling her to work in inclement weather, 
and at labor too severe for one of her delicate constitution, 
and by not providing for her support. Upon the first appli- 
cation therefor, Judge Vason, then presiding, “ ordered that 
the Court, at present, declines to grant to the plaintiff any 
alimony or counsel fee.” Afterwards, in October, 1867, he 
ordered Wardlaw to pay to her counsel $50 00, as alimony 
till January, 1868. 

In April, 1869, her counsel again moved for alimony and 
fees. Wardlaw’s counsel moved to continue the hearing of 
this motion, upon the ground of the absence of a witness, by 
whom he expected to show that while he and his wife lived 
together he provided well for her and his family, treated her 
with the utmost kindness, and her son, about six years old, 
with parental fondness ; that this witness was present when 
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Mrs. Wardlaw left her husband’s home, and that she had no 
cause to leave him, and that he, Wardlaw, was a poor man, 
worth not over $1,500 00 or $2,000 00, and was industridee: 
The Judge refused the continuance, saying that the divorcee 
case not being on trial, there was no necessity for all the 
witnesses on each side, that the whole matter was in the dis- 
cretion of the Court. 

Wardlaw’s counsel then insisted that there was no good 
ground for divorce, and asked the Court to take up and try 
the divorce case. Very many causes were ahead of it, and 
the Court was pressed for time, and would -not then take it 
up. 

Her counsel then showed that she was living with her 
brother, and was dependent on her friends for a support; 
that Wardlaw was worth about $2,000 00, and that counsel 
fees in the case should be $100 00, and produced various 
affidavits, ete., showing how her husband treated her, and 
how she left, etc. 

The defendant replied with like testimony to show that he 
treated her well, and that her conduct was such as that she 
ought not to have alimony. 

After argument, the Court ordered Wardlaw to pay $150 00 
from the 1st of April, 1867, to the 1st of April, 1868, and 
$150 00 from the Ist of April, 1868 to 1st of April, 1869, 
for alimony, and $100 00 for counsel fees, said amounts to 
be paid quarterly, i. e., one quarter then, another on the Ist 
July, 1869, another on the 1st October, 1869, and the last 
on the Ist of January, 1870; and further, that he pay her, 
or some one by her authorized to take it, $12 50, monthly, 
till further order, and that he pay the costs of this proceed- 
ing. And he ordered that, upon failure of Wardlaw so to 
pay either of said installments, the clerk should issue an 
attachment directing the sheriff, or his deputies, to imprison 
him till he complied. 

Wardlaw’s counsel say the Court erred, because there was 
no ground for divorce in said case, and in the refusal of said 
continuance, in the refusal to try the case and this application 
together, because this matter of alimony and fees was res 
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adjudicata by Judge Vason’s order, because this allowance 
was too large, and because of his order for attachment to be 
issued by the Clerk. 


Hawxins & Burke, 8. H. Hawkins, for plaintiff in 
error. 


J. A. ANSLEY, C. T. Goopr, (by N. A. Smith,) for de- 
fendant. 


McCay. J. 


1. The witness shown to be absent, was a very material 
witness. Indeed, if the whole case is in the record, and the 
statement as to what this witness would prove is true, he 
seems to be about the only one, except the parties, who knows 
much about the matter. He is stated to have been person- 
ally conversant with the mutual conduct of the parties, and 
to have been present at the separation. 

Whilst the granting or refusal of alimony is in the disere- 
tion of the Court, still that discretion is not the mere whim 
or notion of the Court. It is to be founded on evidence, and 
is to be exercised wisely. We think the Court ought to 
have continued the case, or, if not, have, at least, tried the 
main issue, at the demand of the husband. It is a great 
hardship for a husband to be compelled, from term to term, 
to pay attorneys and support their client, from his hard earn- 
ings, that they may make war upon him, and it is only from 
the necessity of the case that it is allowed. If the absent 
witness had been present, and had sworn as it is claimed he 
would—that Wardlaw had uniformly treated his wife kindly, 
and that he was present at the separation, and knew Mrs. 
Wardlaw had left without cause, we hardly think the Judge 
would have allowed the alimony. 

2. The Court should be very cautious in granting alimony 
in suits by the wife for divorce. We are satisfied, from our 
observation, that these suits are not unfrequently founded in 
the hope of alimony. So far as the evidence goes in this 
case, the principal complaint seems to have been that the 
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husband insisted that the wife should aid him with her labor, 
He insisted she should work, at which she demurred, and 
left him. We do not think her conduct since the separation, 
is such as is commendable. We would not be censorious, yet 
we cannot but think this woman better off at home with her 
husband. In the changed state of affairs amongst us, it is a 
great stretch of female privileges to claim to sit with folded 
hands, and enjoy the fruits of the toil and sweat of the hus- 
band. We do not think such is the course of our good 
wives, and we are not disposed to encourage it. 

We think, too, the alimony, in this case, is too much. In 
the sphere of life of these parties, the sum is large enough to 
enable the woman to live and do nothing. This, she has no 
right todo. And we reverse the judgment of the Court. 





STEPHEN H. Mircuett, plaintiff in error, vs. MosEs SPEER, 
defendant in error. 


1. Sections 548 and 550 of the Revised Code contemplate that, in assess- 
ing the county-taxes, there shall be a specific assessment for each of 
the objects mentioned, and that the fund for each shall be kept separ- 
ate by the treasurer. 

2. The Act of the 7th of October. 1868, directing orders to be paid by 
the County-treasurer, according to their date, is imperative ; but that 
Act does not require that an order shall be paid out of a fund not set 
apart for the payment of debts of that kind. 

8. Where there is no direction in a county-order as to the fund out of 
which it shall be paid, and the treasurer answers that there are older 
orders on his book, of the same kind, more than sufficient to exhaust 
the money in hand not specifically assessed for special purposes, man- 
damus will not be granted to compel him to pay such younger order. 


Mandamus. Decided by Judge Ctark. Sumter county. 
Chambers. May, 1869. 


Mitchell presented to the Judge his petition, averring that 
he is jailor of said county, and, as such, has been furnishing 
provisions for the prisoners in its jail, according to a contract 
between the Ordinary and sheriff, touching the compensation 
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of the jailor ; that there is now due him, on said account, 
$958 20, for which the Ordinary has given him orders on 
Moses Speer, the County-treasurer, drawn at various times, 
and for divers sums, from September, 1868 up to ; 
1869; that the treasurer refuses to pay the orders, upon the 
ground that he is compelled, by an Act of the General As- 
sembly, approved the 7th of October, 1868, to pay all orders 
according to their date; that the dieting of prisoners is of 
pressing and immediate necessity, and, in law, ought to take 
precedence of other orders. And, therefore, he prayed for a 
mandamus, to compel the County-treasurer to pay his orders. 
It was agreed that the Judge should hear and determine the 
matter in chambers. 

Speer’s attorney demurred to said petition, and said that 
the mandamus ought not to be made absolute, because it was 
insufficient, in law, and also filed an answer, in which Speer 
answered that “he has no funds in hand,” and that if he 
had, he could not pay Mitchell’s orders, because others held 
older orders against him, which had to be first paid under 
said Act. { 

The cause was submitted to the Judge without argument, 
and he refused the mandamus, and this refusal is assigned as 
error. 








Hawkrys & Buxke, for plaintiff in error, 
S. H. Hawkins, for defendant. 


McCay, J. 


The answer of the treasurer “that he had no funds” of 
any kind on hand, would, uncontradicted, be conclusive 
against the making of the mandamus absolute. As, however, 
there is, in addition to this, an objection made of great im- 
portance to the citizens of counties, to-wit: that there are 
in existence older orders that the plaintiff’s, and as the plain- 
tiff sets up that his order, being “ for dieting prisoners,” takes 
precedence of all others, we will consider the question thus 
made, 
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It would seem of great importance to the public weal that 
the county authorities should have such a control over the 
taxes, as that they might lawfully use them at their discre- 
tion, to meet pressing current expenses. These are often of 
almost over-ruling necessity, and the public interest is liable 
to great detriment, without some such authority. And such, 
we believe has been the decision of some of the Circuit 
Courts. The claims of creditors of the counties, have been 
compelled to yield to the necessary current expenses of the 
day. 

However this may be, we do not see any ground for such 
a practice since the Act of October 7th, 1868. Pamp., 19, 
That Act, in express terms, declares that all orders upon 
the County-treasurer “shall be paid according to date—the 
oldest first—and not otherwise.” This is imperative, and, as 
the Ordinary has no control of the county-money, except by 
orders on the treasurer, it would seem that this law fixes a 
rigid rule, so that each order has a right to the funds in 
hand according to its date. 

We do not, however, understand that it was the object of 
this Act, to change the law, as prescribed by the Code, keep- 
ing separate the several funds authorized by law to be raised, 
or that an order is entitled to preference on every fund. 

And if the Ordinaries and County-commissioners will pur- 
sue the law, there will be no difficulty. 

It is clearly the intent of the Code, sections 548, 549 and 
550, that, the county-taxes shall be assessed specifically for 
the several purposes authorized by law.« Section 550 says 
that the order of the Court assessing the tax, shall specify 
the per cent. levied for each specific purpose, and this just 


.after section 548 has specified, in detail, the several purposes 


for which county-taxes may be laid. 

We think this is a wise provision. Every order assessing 
a tax, should specify the per cent. laid for each of the nine 
specific purposes mentioned in section 548. And if there be 
a tax laid for any purpose, not there included, by virtue of 
some other law, the per cent. laid for that purpose should be 
stated in the order. The funds, when collected, should be 
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dealt with in the same manner. The treasurer should keep 
a separate account of each fund, and each county-order should 
specify the fund on Which it is drawn; and no order ought 
to be drawn on any fund not properly raised for the payment 
of the claim. 

It is intended that the order of the Court, assessing the 
tax, shall be a sort of appropriation bill, and that the Ordi- 
nary shall draw it intelligently, in view of the peculiar state 
of the pecuniary condition of the county. 

Such a cause will conduce to economy, to a full under- 
standing of county matters, and each person dealing with 
the county can then know the security he has for the pay- 
ment of the promises made him. 

We deem this provision of the Code of great importance, 
and Ordinaries and Treasurers who neglect to conform to this 
salutary law are greatly to blame. By the division of the 
funds into as many as nine or ten smaller funds, the public 
are made aware of the uses to which the taxes are to be 
applied, anda far better control over the public money is 
secured, and this is of great importance. The loosness here- 
tofore existing has been a great evil, and the waste and 
misuse of county-funds is a serious matter of complaint. 

Judgment affirmed. 





LucinpA TAYLOR, plaintiff in error, vs. Toe Mayor AND 
CouncIL oF AMERICUS, defendants in error. 


A defendant had been sentenced by the Mayor and Council of the city 
of Americus to pay a fine of $20 00 and costs, and, in default thereof, - 
to be confined in the guard-house of said city for twenty days, for dis- 
orderly conduct, and a petition for certiorari was presented to the 
Judge of the Superior Court, alleging error in the proceedings of 
said Mayor and City Council on the trial of said defendant, (to-wit :) 
that there was no evidence that the alleged disorderly conduct was 
committed within the corporate limits of said city, so as to give to the 
said Mayor and City Council jurisdiction to try and punish the defend- 
ant therefor. The Jndge refused the application for certiorari, upon 
the statement of facts contained in the petition: Held, that the peti 
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LL 
tion for certiorari made a prima facie case, which entitled her to have 
the alleged error reviewed and corrected, and that it was error in 
refusing the certiorari prayed for. 


Certiorart. Decided by Judge JAMEs H. CLarx. Sum- 
ter county. Chambers. April, 1869. 


Lucinda Taylor was charged with “disorderly conduct in 
said city,” Americus, and was found guilty by the Mayor, 
She appealed, and the cause was heard before the Mayor and 
Aldermen de novo. On this trial there was evidence of a 
quarrel between Lucinda and another. The witnesses did 
not locate this quarrel otherwise than by saying it was at 
Lucinda’s house. The Mayor’s decision was affirmed, and 
she was sentenced to pay a fine of $20 00 and costs, or, in 
default thereof, fo confinement in the guard-house of said city 
for twenty days. 

Her counsel sued out a certiorari, stating the foregoing 
facts and the evidence on the trial, claiming that the judg- 
ment was erroneous, because the facts proven did not consti- 
tute the offense charged, and because there was no evidence 
that the quarrel occurred in Americus. The Judge refused 
to sanction the certiorari, and that is assigned as error. The 
Charter and Ordinance of Americus were not produced here, 
but it was admitted that the mode of trial had was regular, 
and that the Mayor ana Council had a right to punish for 
disorderly conduct, provided it occurred within the corporate 
limits of Americus. 


N. A. Srru, for plaintiff in error. 
Jack Brown, (by S. H. Hawkins,) for defendant. 


WARNER, J. 


This was an application to the presiding Judge of the 
Court below for a certiorari by the petitioner therein, alleg- 
ing that, on the trial before the Mayor and Council of the 
city of Americus, for a violation of an ordinance of said city, 
there was no evidence that the offence with which she was 
charged and found guilty, was committed within the cor- 
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porate limits of said city, so as to give to the said Mayor and 
Council jurisdiction to try and punish her therefor. In our 
judgment, the petitioner made out a prima facie case in her 
petition for certiorari, which entitled her to have the alleged 
error corrected by the Superior Court, and the presiding 
Judge should have sanctioned the same, so as to enable her 
to have had the alleged error reviewed and corrected: See 
3980 section of the Revised Code, and 3rd section of the 5th 
article of the Constitution of 1868. As to the right of the 
petitioner to except to the decision of the Judge refusing to 
sanction her application for certiorari, see 4192 section of 
the Code. 
Let the judgment of the Court below be reversed. 





Toomas E. Brown, plaintiff in error, vs. Pincus Happ, 
defendant in error. 


Where the attorneys of the parties in the Court below, agreed upon the 
statement of facts, upon which the Court below made its decision, 
but no bill of exceptions was ever presented to, or signed and certified 
by the presiding Judge, as required by the 4193 section of the Code: 
Held, that the case was not properly before this Court upon a writ of 
error, as required by law, and that it could not be heard to correct the 
errors, which it was agreed by counsel the Court below had committed ; 
unless the same had been duly sanctioned and certified by the presiding 
Judge, before whom the case was tried. 


Motion to dismiss bill of exceptions. 


A regular bill of exceptions recited that, in April, 1869, in 
Washington Superior Court, before Judge Gibson, a cause 
was tried, in which Brown was plaintiff, and Happ was 
defendant, and in which there was no question but one of 
Jaw, upon an agreement of facts stated in said bill of excep- 
tions, that the Judge decided in favor of Happ, and that his 
decision was erroneous, for the reasons therein stated. On 
this, was the following: “ We hereby admit that the facts set 
forth in the foregoing bill of exceptions were considered and 
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passed upon by Judge Gibson, as stated ; that we waive filing 
of any transcript in the case, and copy of the bill of excep. 
tions and notice and all exception and irregularities what- 
ever, with the purpose of procuring a full and fair adjudi- 
cation of the questions arising upon the facts stated and the 
laws of Georgia. May 7th, 1869. 
LANGMADE & EVANS, 
Attorneys for Claimant.” 

On the 8th of May, 1869, the Clerk, in the usual form, cer- 
tified “that the foregoing contains a true copy of the fi. fa., the 
transfer, the affidavit of Happ, Happ’s clair bond, the decision 
of his Honor, Judge William Gibson, together with the bill 
of exceptions, and all other acts and doings in the matter of 
R. W. Flournoy vs. A. A. Underwood, (Thomas E. Brown, 
transferree, vs. Pincus Happ, claimant) as appears of file and 
record in this office.” 

The paper called the Judge's decision, is backed by the 
names of said parties and said case, and, after speaking of 
the facts as admitted, (and as recited in said bill of excep- 
tions,) contains the decision and reasons for it, and an order 
sustaining the claim, and ordering the plaintiff to pay the 
costs. 

But there was no certificate to the bill of exception, as 
required by the statute, nor was it pretended that Judge 
Gibson ever saw the bill of exceptions. When the cause was 
called for trial here, Happ’s attorneys moved to dismiss it 
for want of said certificate. They admitted that the decision 
appended to the bill of exceptions, was in the handwriting 
of Judge Gibson. 


LANGMADE & Evans, A. R. Wriaut, for movants, cited 
Kiser vs. The State, 36 Ga. R., 260. 


Iverson L. Harris, GinMorE & FLournoy, contra. 
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WARNER, J. 


This is a motion to dismiss the case upon the ground that 
there isno writ of error as required by law, the presiding 
Judge in the Court below not having signed and certified the 
pill of exceptions. This Court has jurisdiction alone, for the 
trial and correction of errors in law and equity from the 
Superior Courts of the several circuits, and from the City 
Courts of the cities of Savannah and Augusta, and such other 
like Courts as may be hereafter established in other cities ; 
and shall sit at the seat of Government at such time or times, 
in each year, as the General Assembly shall prescribe, for the 
trial and determination of writs of error from said Courts. 
The 4192 section of the Code provides the mode and manner 
of excepting to the decisions of the Courts in any civil case, 
or criminal proceeding therein. When the bill of exceptions 
js made out as required by the section of the Code above 
cited, it shall be tendered to the Judge who presides in the 
cause, within thirty days from the adjournment of the Court, 
or the date of the decision at Chambers, and, if true, the 
Judge shall sign and certify the same, substantially in accord- 
ance with the form prescribed therefor. This certificate shall 
be the writ of error: Code, section 4193. This Court, as lias 
been already shown, has jurisdiction alone for the trial and 


~ correction of errors from the Superior and City Courts, brought 


before it by writs of error from said Courts. In the case now 
before us, the presiding Judge has never signed and certified 
any bill of exceptions, as required by law. Consequently, 
there is no writ of error before this Court, to be tried and 
determined: See Kiser vs. The State, 36 Ga. R., 260. 

Let the case be dismissed. 


/ 
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James H. Jones, plaintiff in error, vs. LELLYETT & Surru, 
defendants in error. 


When it appeared on the trial of a claim case that the plaintiffs had 
obtained a judgment against Wooten, the defendant, who was the 
owner of the lot of land in controversy at the time of the rendition of 
the judgment, that Wooten had been adjudged a bankrupt; that, sey. 
eral years before Wooten became a bankrupt, he sold the land to Jones 
the claimant, who went into possession of it; that the judgment was a 
valid lien on the land at the time Wooten became a bankrupt ; that this 
property was not included in Wooten’s schedule; that this debt was 
not proved in the Bankrupt Court, and that Wooten’s estate paid no 
dividend: Held, that, upon the foregoing statement of facts, the 
lien of the judgment creditor upon the land, under the laws of this 
State, was not defeated by the bankruptcy of Wooten, and that Jones, 
the claimant, could not plead Wooten’s certificate of discharge in 
bankruptcy against the judgment creditor, and, thereby, defeat his 
judgment lien upon the land, which was a good and valid lien thereon, 
under the laws of this State, being anterior to the time at which 
Wooten was declared a bankrupt; that, by the 20th section of the 
Bankrupt Act, the jadgment creditor, having a valid lien upon the 
land, was not bound to prove his debt, secured by the lien, to the 
extent of the value thereof in the Bankrupt Court. 


Bankruptcy. Lien of Judgments. Decided by Judge 
Parrorr. Cutoosa county. Chambers. April, 1869. 


Lellyett & Smith, had their fi. fa. against Wooten & Gor- 
don, levied on certain land as the property of Wooten, and 
Jones claimed the land. The parties agreed that Judge Par- 
rott should hear the cause at Chambers, and there decide all 
questions of law and fact. ‘ 

t was admitted that Wooten had owned the land since 
the rendition of the judgment; that Wooten had been regu- 
larly discharged as a bankrupt, under the Bankrupt Act of 
Congress, of the 2nd of March, 1867; that said judgment 
was a valid lien on said land up to the time when Wooten 
became a bankrupt, and is so yet, unless the lien is destroyed 
by Wooten’s said discharge; that Wooten sold said land to 
Jones, and Jones took possession of it several years before 
March, 1867; that this land was not mentioned in Wooten’s 
schedule, in the Court of Bankruptcy, and his property paid 
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no dividend in said Court, and last, that, plaintiff's judgment 
debt was not proved in the Court of Bankruptcy. 

Jones’ counsel moved to dismiss the levy upon the ground 
that the lien of the judgment was destroyed by Wooten’s 
said discharge. The Judge overruled the motion, and ordered 
the fi. fa. to proceed. It is said the Judge erred in not sus- 
taining said motion on said ground. 


Hoce & SprRAYBERY, for plaintiff in error, cited Bank- 
rupt Act of March 2nd, 1867, secs, 32, 33, 1, 11, 14, 20, 21; 
Bankrupt Act of 1800, sec. 63; Bankrupt Act of 1841, sec. 
2; Blake vs. Bigham, 5 Ga. R., 437. 


Dopson & Payne, for defendants, cited lst P. Wms, 737; 
Gibbs vs. Gibbs, Ist Dallas’ R., 397; 6th Intr. R. Record , 
199, 214, 222; Am. L. Review, April, 1869, 511, 512, 523; 
Act of 1841,sec., 4; Act of 1867, sec. 34. 


WARNER, J. 


This was a claim case tried in the Court below, upon an 
agreed statement of facts. The plaintiffs levied an execution 
upon a tract of and as the property of Wooten, one of the 
defendants therein, to satisfy their judgment lien against the 
same. ‘The land was claimed by Jones, who had purchased 
the land from Wooten after the date of the judgment. The 
precise agreement of facts, as stated in the record, is as fol- 
lows: “ That Wooten, one of the defendants in fi. fa., and 
who owned the property in dispute since the rendition of this 
judgment, has been regularly discharged under the Bankrupt 
Act of March 2nd, 1867; that the judgment, in this case, 
was a valid lien on the property levied on up to the time 
Wooten became a bankrupt, and is so yet, unless it has been 
discharged by the bankruptcy of Wooten and his discharge 
under said act, that Wooten had sold the land levied on 
several years before the passage of the bankrupt law, and 
that Jones, the claimant, had gone into possession of it, that 
this property was not included in his schedule, that this 
debt was not proved in bankruptcy, and that his estate paid 

VoL. XXxXIx—5. 


6G SUPREME COURT OF GEORGIA. 


Jones vs Lellyett & Smith, 








no dividend.” By the statute laws of this State a judg- 
ment binds all the property of the defendant from its date, 
and, consequently, created a lien upon the land in dispute. It 
is insisted that, because Wooten has been discharged as a 
bankrupt, under the Act of Congress, Jones, the claimant, 
can plead Wooten’s discharge in bar of the plaintiffs’ right 
to sell the land, in satisfaction of their judgment lien. The 
20th section of the Bankrupt Act declares that, “ when a 
creditor has a mortgage or pledge of real or personal property 
of the bankrupt, or a lien thereon for securing the payment 
of a debt owing to him by the bankrupt, heshall be admitted 
as a creditor only for the balance of the debt, after deducting 
the value of such property, to be ascertained by agreement 
between him and the assignee, or by a sale thereof, to be 
made in such manner as the Court shall direct; or the cred- 
itor may release or convey his claim to the assignee upon 
such property, and be admitted to prove his whole debt. If 
the value of the property exceeds the sum for which it is so 
held as security, the asssignee may release to the creditor the 
bankrupt’s right of redemption therein, on receiving such 
excess ; or he may sell the property, subject to the claim of 
the creditor thereon ; and, in either case, the assignee and 
creditor, respectively, shall execute all deeds and writings 
necessary or proper to consummate the transaction. If the 
property is not so sold or released, and delivered up, the ered- 
itor shall not be allowed to prove any part of his debt.” The 
plaintiffs, in this case, had a judgment lien on the bankrupt’s 
land, created by the statute laws of this State, to secure the 
payment of their debts owing to them from Wooten, the 
bankrupt. They could have been admitted as creditors in 
the Bankrupt Court, to have proved their debt against Wooten, 
the bankrupt, only for the balance of what might have been 
due them thereon, (if there was any balance due,) after deduct- 
ing the value of the land covered by the judgment lien, In 
other words, if the value of the land covered by their judg- 
ment lien, was not sufficient to pay off the debt owing to them 
by Wooten, the bankrupt, then they could have proved their 
debt in the Bankrupt Court, for such balance, after deduct- 
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ing the value of the lard, to be ascertained by agreement 
between them and the assignee, or by a sale of the land, to 
be made in such manner as the Bankrupt Court should direct. 
If the plaintiffs had thought proper to have done so, they 
could have released or conveyed their judgment lien upon 
the bankrupt’s land to the assignee of the bankrupt, and 
then been admitted to prove their whole debt against the 
bankrupt. But they did not think proper to doso. They 
have relied on their judgment lien alone to pay their debt, 
and whether the land covered by their judgment lien, will be 
sufficient for that purpose or not, it is all they can now get, 
having made their election, as they had the right to do, to 
stand upon their judgment lien as their security for its pay- 
ment. Jor the record, in this case, shows that the plaintiffs’ 
debt was not proved in the Bankrupt Court, nor was the 
land now in controversy, included in the bankrupt’s schedule. 
The record shows that neither the plaintiffs’. debt, nor the 
land in dispute, has ever been before the Bankrupt Court for 
adjudication, in any manner whatever. The plaintiffs might 
have released or conveyed their judgment lien upon the land 
to the assignee of the bankrupt, as before stated; or the 
assignee of the bankrupt, if he thought the value of the 
Jand covered by their judgment lien exceeded the amount of 
the pisintif’s’ debt, could have sold the land subject to the 
plaintiffs’ lien thereon, for the benefit of the bankrupt’s estate, 
to the extent of such excess of the value of the land over 
and above the amount of the plaintiffs’ debt, secured by their 
judgment lien. But nothing was done in the matter, either 
by the plaintiffs’ having the judgment lien upon the land of 
the bankrupt, or by the assignee of the bankrupt. The 
plaintiffs elected to rely upon their judgment lien for the 
payment of their debt, the assignee of the bankrupt did not 
think proper to interfere with it, and the Bankrupt Act 
declares that, in such cases, if the property is not so sold or 


released, and delivered up, as provided in the 20th section of 


the Act, as before recited, the creditor, having such lien, shall 
not be allowed to prove any part of his debt. The plaintiffs, 
in this case, having relied upon their judgment lien on the 
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bankrupt’s land as their security for the payment of their 
debt, independent of the proceedings had in the Bankrupt 
Court in regard to the bankrupt’s estate, they now have the 
legal right to enforce that judgment lien against so much of 
the bankrupt’s property as is covered by it, as has not been 
adjudicated in the Bankrupt Court. And, as the record 
shows, that neither the plaintiffs’ debt, nor the land in dis- 
pute between the parties in this case has ever been before 
that Court for adjudication, it is the judgment of this Court, 
that the judgment of the Court below should be affirmed, 
Let the judgment be entered affirming the judgment of 


the Court below. 





ReEvBEN GAINES, plaintiff in error, vs. ENocu B. GAInEs, 
adm’r, defendant in error. 


1. Where A left, on going West, just before the late war, a sum of money 
with his brother, to be managed as if it were his own; JZeld, that, ina 
suit by A against the administrator of the brother, who died, a memo- 
randum-book, containing copy notes payable to A, and various other 
entries pertaining to the business, which A had seen and examined, 
and said were in the handwriting of his brother, of which he did not 
dispute the correctness, was admissible as evidence for the adminis- 
trator. 

2, Although this Court may not be entirely satisfied with the verdict of 
a jury, yet, if the Court below refuses a new trial, and the verdict is 
not such as to show evident mistake, prejudice, or corruption in the 
jury, this Court will not overrule the judgment of the Court below in 
refusing a new trial. 


Assumpsit. Evidence. Motion for new trial. Before 
Judge Parrott. Bartow Superior Court. March Term, 


1869. 


This was assumpsit for money had and received, etc., by . 
Reuben Gaines against Enoch B. Gaines, as administrator 
of Aaron N. Gaines, deceased. 

B. W. Lewis, a relative of the parties, testified, that, in 
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October, 1860, Reuben delivered to Aaron $1 000 00 in 
gold coin, and a note on , for between $200 00 and 
$300 00, and said to Aaron, he though he should have ten 
per cent. upon it; that after this, during the war, Aaron 
delivered to witness’ wife, for safe keeping, $300 00 in gold 
coin, belonging to Reuben; that Reuben got this $300 00 
since the war; in 1862, Aaron told witness that Aycock, of 
Floyd county, proposed to sell his lands, three hundred and 
fifty-nine acres, for $4,000 00, and witness agreed, because 
Aaron thought it a good trade, and had not all the money to 
pay the price, to join him in the purchase; witness paid his 
part of the $4,000 00 in bank bills and Confederate currency ; 
he did not know how Aaron paid his part, but he told the 
witness that he had used $720 00 or $730 00 of Reuben’s 
money to pay for said land. 

Plaintiff’s attorney read in evidence a letter from Aaron 
to Reuben, dated 19th of December, 1860, in which Aaron 
wrote that he had disposed of the $1,200 00 left with him 
by Reuben, as follows: One note on Enoch Gaines, for 
$200 00, made 26th November, 1860; one on William 
Wright, for $150 00, dated 29th November, 1860; one on 
G. W. Martin, for $50 00, dated 3rd December, 1860, paya- 
ble to C. Martin; (the others were payable to Reuben 
Gaines ;) he let Crawford have $500 00, used $300 00 ; said 
he had collected $22 00 for him from Crim, and, by counting 
interest from the Ist of December, 1860, he owed Reuben 
$29 50. He said therein that Lewis, said witness, would 
keep a record of all these things, and that he, himself, “set 
down” the date of each letter to him. Here the plaintiff’s 
testimony closed. 

The defendants introduced evidence to show that Reuben 
did not loan said money to Aaron, but simply left it to be 
kept and used for Reuben’s benefit, because. he was going 
West, and feared to travel with it, and undertook to show, 
by lending it out and collecting it in Confederate money, etc., 
it was lost without Aaron’s fault. It was shown that Aaron 
died during the war in a Federal prison. | 

Evocu GAINEs testified that Reuben asked him for Aaron’s 
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book containing copy notes and dates of letters, saying it was 
in Aaron’s handwriting, and that he wished to examine it ; 
he did not deny its correctness, 

JOHN CRAWFORD testified that there was, on a book jn 
Enoch Gaines’ possession, a copy of notes on him, all of which 
note he had paid, except about $100 00. 

The defendant’s attorneys then offered in evidence said 
book. It contained various copy notes and memoranda con- 
cerning them. For instance: “Twelve months after date I 
promise to pay Reuben Gaines or bearer five hundred dol- 
lars, borrowed money, for value received, this December 
4th, 1860. This is a copy of John Crawford’s note.” It is 
crossed with a pen, and marked “ Paid.” There were copies 
of notes suiting the description in said letter, several other 
notes against Crawford and others, all marked paid, without 
an entry of the dates of payment. Also, on said book, was 
a statement, signed A. N. Gaines, that he owed Reuben 
Gaines $300 00, with interest from the 1st of December, 
1860, and another reciting that he had $918 50 of Reuben’s 
money, subject to his order. Neither of these statements 
was dated. There wasa memorandum of dates of letters 
from Aaron to Reuben, by which it appeared he had written 
him frequently, and once on the 19th of December, 1860. 

Plaintiff’s attorney objected to the book as evidence, but 
the objection was overruled. There was other testimony 
pro and con, but it it is not material to an understanding of 
the law of this cause. The jury found for the defendant, and 
decreed that the notes unpaid should be delivered up to Reu- 
ben. A new trial was moved for, on the grounds that the 
verdict was against the evidence, etc., and because the Court 
admitted said book as evidence. The Court refused a new 
trial, and that is assigned as error on said grounds. 


WarreN AKIN, for plaintiff in error. 


Wituiam T. Worrorp, for defendant. 
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McCay, J. 


1. The book offered by the defendant and admitted in 
evidence, was proven to be in the handwriting of deceased, 
and it was shown that the entries were cotemporaneous with 
the occurrence of the transactions. 

It was the statement by a trustee of his doings as such. 
It charged himself with various matters, and most of the 
entries made in it were against his own interest. Besides, it 
was in proof that the plaintiff had seen and examined the 
book, and had it for several days in his possession, and, at 
that time, did not deny its correctness. 

We think, upon the whole, that the objection to the book 
was not well founded. Its entries, though not conclusive, 
were evidence for the jury to consider: (Code, sec. 2723,) 
and they have additional effect from the fact, that, when 
examined by the plaintiff, he did not, at first, deny they were 
correct. 

2. We do not think the defendant’s case, before the jury, 
was such as perfectly justifies and requires the verdict. We 


should be inclined, if we were of a jury to try the issue, to 
find for the plaintiff in some amount. But we are no jury. 


It is not our province to scan a verdict, unless it be illegal— 
unless there be no evidence to sustain it—unless the jury 
have Jeft their sphere to judge of facts, and found a verdict 
from whim, prejudice, or mistake. 

This isa case of doubt. The intestate was a bailee, one, 
too, from mere kindness and brotherly love. Since the bail- 
ment, he has passed through terrible scenes of public war and 
private bloodshed. 

As is admitted by both parties, his acts, so far as they are 
clearly traceable, were, as to this deposit, scrupulously correct 
and precise, .and it is only after the bloody drama that opened 
in 1861, and continued until he came to a bloody death at 
the hands of the assassin, that there is any obscurity. It 
appears, too, that his books and papers were destroyed by 
fire, during the war. 

As a matter of course, this was his misfortune, and 
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should not injure others; yet, these, altogether, are, to our 
minds, reasons for not judging too hardly of a verdict, made 
by a jury of the vicinage, knowing the man and the witnesses, 
their habits and character. The Judge, too, who tried the 
case, has refused to interfere, nor will we. 

We repeat, what we have so often said, it must be a case 
of more than ordinary strength, to induce us to set aside a 
verdict as against evidence. This is a Court of law, and it 
is only when the jury have violated the law that we have 
any right to interfere. 

Judgment affirmed. 





W. H. Boyp, plaintiff in error, vs. T. B. SALEs, defendant 
in error. 


A suit had been instituted on a note made prior to the kate war, and 
judgment was obtained at the September term of the Court in 1863, 
and an execution issued thereon, returnable to the next term of the 
Court, and was placed in the hands of the sheriff for collection, and 
the defendant paid to the sheriff the full amount of said ji. fa. in Con- 
federate*Treasury notes, which were received and receipted for by the 
sheriff, in fnll satisfaction of the same. It also appears in the record 
that the defendant, making such payment, had collected the money so 
paid to the sheriff, by suits instituted by him on the notes due him, 
made prior to the war, for the express purpose of paying off said 
plaintiff's judgment and fi. fa. A motion was made in the Court 
below to vacate and set aside the payment and siitisfaction of the fi. fa. 
and judgment by the sheriff, on the ground that the Confederate 
Treasury notes in which the payment was made by the defendant, and 
received by the sheriff, had greatly depreciated in value at the time of 
payment, which motion was allowed by the Court: Held, that a bona 
Jide payment of an execution by a defendant to the sheriff, in Confed- 
erate Treasury notes, the only currency in circulation as money at the 
time of such payment, as between citizens of this State, in the absence 
of any notice not to receive such currency, was, under the then existing 
laws of this State, such a payment as will protect the defendant, and 
that it was error in the Court below to order the entry of satisfaction 
on said judgment, and the fi. fa. to be vacated upon the statement of 
facts contained in this record. 
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Motion for fi. fa. to proceed. Decided by Judge Parrorr. 
Bartow Superior Court. March Term, 1869. 


Before the war between the United States and the Confed- 
erate States of America, Boyd, for a valuable consideration, 
had become indebted to Sales, $2,900 20 upon a gold basis. 
Sales sued him, and in September, 1863, obtained a judg- 
ment against him for that sum, with interest and costs. Fi. 
fa. was issued and was in the hands of the deputy sheriff in 
1864, when Confederate currency was worth only five cents 
in the dollar, as compared with gold. Then Boyd volunta- 
rily paid the principal, interest and costs to the deputy sheriff 
in Confederate currency, and he entered the fi. fa. satisfied. 
The deputy sheriff received said currency while the “ Stay- 
law ” was considered of force, without authority from Sales 
or his attorney. Neither Sales nor his attorney would receive 
said currency from the deputy sheriff. Sales also had debts 
due him before the war, upon a gold basis, and he sued upon 
them after Boyd sued him, and collected the currency with 
which he made said payment, for the express purpose of 
making it therewith. These facts appearing by a.rule in 
favor of Boyd against Sales, requiring him to show cause 
why the said satisfaction of said fi. fa. should not be declared 
null, and why the fi. fa. should not proceed as if said pay- 
ment had never been made, and Sales’ answer thereto. 

They submitted the whole matter to the Judge, and he 
ordered the entry of satisfaction to be cancelled and the fi. 
fa. to proceed. This is assigned as error. 


Dawson A. WALKER, W. T. Worrorp, for plaintiff in 
error, said it was the sheriff’s duty to collect the fi. fa.: 34 
Ga. R., 346, 403 ; 5 Cowen, 252, The payment was satis- 
faction, 3 Kelly, (Ga. R.,) 1; Bailey’s S. C. R., 220. Sales 
or his attorney should have given notice that currency would 
not be taken, 37 Ga. R., 205. 


T, W. ALEXANDER, for defendant. 
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WARNER, J. 


It appears from the record in this case, that, in September, 
1863, Sales obtained a judgment against Boyd upon a note 
given to him before the war, that a fi. fa. issued thereon, 
and was placed in the hands of the sheriff for collection, 
that whilst said fi. fa. was in the hands of the sheriff, and before 
any levy was made on the defendant’s property, he paid the. 
full amount due thereon to the sheriff in Confederate money, 
the only currency then in circulation, but which had greatly 
depreciated in value as compared with gold; that the sheriff 
received the currency so paid by the defendant, and entered 
the ji. fa. satisfied. It also appears from the record, that 
when Sales instituted his suit upon the note against Boyd, 
the latter instituted suits upon notes held by him, given 
before the war, and collected the same in Confederate cur- 
rency for the express purpose of paying off Sales’ demand, 
and that it was paid in currency so collected by him for that 
purpose. Upon this statement of facts, the Court below 
ordered the entry of satisfaction made by the sheriff on Sales’ 
fi. fa., to be cancelled, and the fi. fa. to proceed to collect the 
amount due thereon out of Boyd’s property. This decision 
of the Court is assigned for error here. 

The plaintiff, Sales, had invoked the process of law to 
collect his debt, obtained judgment, and the execution which 
issued thereon had been placed in the sheriff’s hands, who 
was the authorized agent of the law, to collect the same. 
The defendant paid the amount due thereon to that agent, in 
the only circulating medium in the country at that time, and 
which he had collected on debts due to him before the war, 
for that express purpose. There was no notice given to the 
sheriff not to receive Confederate currency, nor to the defend- 
ant that such currency would not be received in payment of 


the debt. In accordance with the ruling of this Court in - 


King vs. King, (37 Ga. R., 205,) when a party plaintiff de- 
sired to protect himself against receiving Confederate money, 
the common currency of the country, it was his duty to give 
notice to the collecting officers, or to the party, that he would 
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pot receive such currency in payment of hisdemand. So, in 
this case, if the plaintiff did not expect, or desire, to receive 
Confederate currency in payment of his debt, it was his duty 
to have notified the collecting officer not to receive it, or to 
have notified the defendant that he would not receive that 
currency in payment thereof. 

It is said this is a hard case upon the plaintiff, and so it is, 
but on the other hand, if the defendant is required to pay the 
execution again in good money, it will be equally hard upon 
him, according to the statement of facts contained in the 
record. Inasmuch as the plaintiff did not think proper to 
protect himself by giving notice not to receive Confederate 
currency at the time the payment was made, this Court 
cannot protect him under the general rule heretofore adopted 
in relation to that question. So far as the record shows, the 
defendant acted in good faith in making the payment to the 
sheriff in the same currency which he had collected on debts: 
due him before the war, and in our judgment he is entitled 


_ to the benefit of the general rule heretofore adopted by this 


Court in such eases between citizens of this State. Let the 
judgment of the Court below be reversed. 





C. D. Apatr, adm’r of JNo. R. McDona.p, plaintiff in 
error, vs. JOHN ADAIR, ex’r of Epwarp ADAIR, et al., 
defendants in error. 


When upon the trial of a cause, it appeared that a witness, who had been 
sworn and examined upon a former trial of the same cause between 
the same parties, had left the State and gone to the Cherokee Nation 
of Indians, west of the Mississippi river: Held, that the testimony of 
such witness, on such former trial, reduced to writing, on a motion for 
new trial, agreed to by counsel, and approved by the Court, was com- 
petent evidence to be submitted to the jury on a new trial of the same 
cause, between the same parties, under the 3729th section of the Code, 


Secondary evidence. Before Judge Parrotr. Murray 
Superior Court. April Term, 1869. 
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This is the case reported in 38 Ga. #. 46. Upon the new 
trial there ordered by this Court, the bill for injunction and 
the action for ejectment were, by consent, tried together, 
There was a verdict in favor of complainants, reforming the 
deed and perpetually enjoining the action of ejectment. 

On the former trial, Collins McDonald had testified to 
matters material to C. D. Adair. His testimony was, on the 
motion for new trial then made, reduced to writing, agreed 
to by the counsel in the cause, and approved by the then 
presiding Judge. Afterwards, he left Georgia, and went be- 
yond the Mississippi river, among the Cherokee Indians, 
C. D. Adair swore that he had ‘been unable to learn to what 
part of the Cherokee Nation of Indians Collins McDonald 
had gone, and then, by his counsel, offered to read in evi- 
dence said testimony so reduced to writing. The Court 
refused to allow it read as evidence. 

A motion for new trial was made because of this refusal, 
and on many other points. Error is assigned upon the 
refusal of a new trial, on each of said grounds, but the others 
are immaterial, as they were not decided by this Court. 


W. H. Dapney, W. Axin, D. A. WALKER, for plain- 
tiffs in error, cited Walker vs. Walker, 14 Ga. R., 249 ; Smith 
vs. The State, 28 Ga. R., 22-24; Irwin’s Code, secs. 3729, 
3714; Harris vs. Cannon, 6 Ga. R., 388-9. 


C. D. McCurcutn and R. J. McCamy, for defendants in 
error, cited Ex’r of Riggins vs. Brown, 12 Ga. R., 275. 


WARNER, J. 


This was a motion for a new trial in the Court below, _ 


which was overruled, the overruling of which is now as- 
signed for error here. In regard to the main question, 
which was argued in reference to the reformation of the 
deed, some of the Court entertain doubts, whether the evi- 
dence was sufficient for that purpose. We therefore express 
no opinion on that branch of the case. We are all of the 
opinion that the evidence of Collins McDonald, given on a 
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former trial, and reduced to writing, should have been ad- 
mitted under the statement of facts disclosed by the record. 
It appears, that on a former trial of this case, Collins 


. McDonald was sworn and examined as a witness, his testi- 


mony was reduced to writing, agreed to by the counsel in 
the cause, and approved by the Court. Since the trial, 
McDonald had left the State, and gone to the Cherokee 
Nation of Indians, west of the Mississippi river, but to what 
part of the Cherokee Nation he had gone the plaintiff had 
been unable to learn. The written evidence of Collins 
McDonald, sworn to on the former trial, was offered to 
be read to the jury, ‘and ruled out by the Court. By the 
3729th section of the Code, it is declared, that “the testi- 
mony of a witness since deceased, or disqualified, or inacces- 
sible for any cause, given under oath on a former trial, upon 
substantially the same issue, and between substantially the 
same parties, may be proved by any one who heard it, and 
who professes to remember the substance of the entire testi- 
mony as to the particular matter about which he testifies.” 
The testimony of McDonald had been given under oath 
upon the same issue, between the same parties, on the former 
trial of this same case, and had been reduced to writing, 
agreed to by the counsel on both sides, and approved by 
the Court. Was the witness “inaccessible for any cause,” 
within the true intent and meaning of the Code? The wit- 
ness had left the State, and gone to the Cherokee Nation of 
Indians, west of the Mississippi river, but to what part of 
the Cherokee Nation the plaintiff had been unable to learn. 
In our judgment the witness was about as “ inaccessible” as 
any witness could well be, and this case comes within the 
provisions of the Code. Besides, his evidence was reduced to 
writing, and approved by the Court, and there was not much 
reason to suppose that the general rule in regard to requiring 
the best evidence in the power of the party offering it, would 
be materially impaired. We are of the opinion, the evidence 
offered should have been received. 
Let the judgment of the Court below be reversed. 
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M. A. BuLt, ex’rx, plaintiff in error, vs. THomas B, Sz, 
JouNs, defendant in error. 


Where a suit was instituted to recover the value of professional services 
rendered by an attorney at law for his client, and there being evidence 
in the record, that there was a special contract made between the attor- 
ney and client in the ,year 1863 or 1864, that the services were to be 
performed for the sum of $300 00 in Confederate currency, and that, 
owing to the feeble health of the attorney, the client was compelled to 
employ another attorney to complete the business for which the first 
attorney was employed, and it further appearing from the evidence, 
that, in 1867, the client had paid to each of the attorneys for their 
respective services in the case, one bale of cotton, making two bales 
of cotton, worth $60 00 each: Held, that, in a suit by the executrix 
of the first attorney against the client, when the jury returned a verdict 
in favor of the defendant, upon the foregoing state of facts, this 
Court will not control the discretion of the Court below in refusing to 
grant a new trial on the ground that the verdict was contrary to the 
evidence, although the plaintiff proved that the services of her intes- 
tate were worth, at least, $125 00, independent of any special contract 
between the parties. There is evidence in the record, from which the 
jury might have found there was a special contract between the parties, 
And, in that view of it, the verdict was not so strongly and decidedly 
against the evidence as will authorize this Court to set aside the verdict, 
the more especially as the presiding Judge before whom the case was 
tried, was satisfied with it. 


Complaint. Motion for new trial. Decided by Judge 
Pops. Troup Superior Court. November Term, 1868. 


In October, 1867, Judge Orville A. Bull sued St. Johns 
for $300 00, for professional services in a cause of Thomas 
B. St. Johns vs. John T. Pullen, executor of Hogan & John 
Shanks, to-wit: filing the bill, Shank’s answer thereto, ete. 

Pending the action plaintiff died, and his wife, as his 
executrix, was made plaintiff. The pleas were general issue, 
and that plaintiff undertook to perform said services at and 
for $300 00, to be paid in Confederate currency, that plain- 
tiff’s ill health prevented him from performing all the service, 
and forced defendant to employ another attorney, and that 
he had paid to each of them a bale of cotton worth $75 00, 
and ought not to pay more. 

It was admitted that plaintiff filed the bill and answers, 
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and did all the services shown by the minutes of the Court 
from May term, 1864, to May term, 1866, and that about 
Christmas, 1867, he received from defendant a bale of cotton 
weighing five hundred pounds. 

Mr. SPEER testified, that the property, about which the 
pill was filed was worth about $2,500 00, and that ten per 
cent. thereon was a reasonable fee for such a case, if com- 
pleted. 

B. C. Ferrell put the compensation of plaintiff at from 
$125 00 to $150 00. 3B. H. Bigham put it at $125 00, say- 
ing it was a friendly suit, and that, after May term, 1866, 
the defendant employed him to complete, and he did com- 
plete, the services; that in December, 1867, defendant paid 
him and Judge Bull each a bag of cotton. Cotton was 
shown to have been then worth ten or eleven cents per pound. 
They all stated that Judge Bull had been in ill health for 
several years. 

Plaintiff closed. The only testimony for defendant, was 
said Shank’s, who testified that when he went to get Judge 
Bull to file said answer in 1864, he asked him what was the 
agreement between him and St. Johns, and he replied that 
he had agreed to attend to the whole business for $300 00 ; 
that he said that seemed high ; Judge Bull replied that it did 
seem high, but that the $300 00 was Confederate money, and 
would not buy more that forty bushels of corn, and that if 
he did not succeed in the cause, St. Johns was to pay him 
nothing ; that at the date of this conversation corn was worth 
$1 00 per bushel. 

The jury found for the defendant. Plaintiff’s attorney 
moved for a new trial, upon the ground that the verdict was 
contrary to the law and the evidence, ete. The Court refused 
a new trial, upon the condition that St. Johns would pay the 
costs which had accrued up to the time of paying said bale 
of cotton. This is assigned as error. 


TooLtEe & Masry, (by Hugh Buchanan,) for plaintiff in 
error. 


W. O. Tuaeete, for defendant. 
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WARNER, J. 


This was an action brought in the Court below by the 
plaintiff ’s testator, to recover for professional services, as an 
attorney at law, rendered to the defendant in a suit, which 
had been instituted and disposed of in Troup Superior Court, 
On the trial of the case, the plaintiff proved that the profes- 
sional services rendered the defendant in that suit by her 
testator, were reasonably worth, at least, $125 00; some of 


the witnesses proved them to have been worth more. It also - 


appeared in evidence, that, owing to the feeble health of the 
plaintiff’s testator, he was unable to complete the business for 
which the defendant had employed him, and that he had 
been compelled to employ other counsel to prosecute the suit 
to its final termination. It was proved upon the trial, that 
the defendant had delivered to the plaintiff’s testator, one 
bale of cotton, worth $60 00, for his professional services in. 
the case, and had also delivered to the other counsel, whom 
he had been compelled to employ to finish and complete the 
business of the suit, another bale of cotton, worth the same 
amount, making, in all, the sum of $120 00, which the 
defendant had paid both his counsel in that case. It further 
appeared in evidence on the trial, that there was a special 
contract between the plaintiff’s testator and the defendant, as 
to the amount which was to be paid for his professional 
services in the case, by the defendant, in Confederate money. 
The witness who testified in relation to that point in the 
case, said, “that in 1864, he asked plaintiff’s testator what 
was the agreement between him and defendant. The plain- 
tiff’s testator replied that he had agreed to attend to the 


whole business for $300 00; witness remarked that was: 


pretty high; plaintiff’s testator replied, the price seemed 
high, but the $300 00 was Confederate money, and would 
not buy more than forty bushels of corn, and further stated 
that if he did not succeed in the case the defendant was not 
to pay him any thing.” The jury found a verdict for the 
defendant, and a motion was made for a new trial, on the 
grounds stated in the record, which was overruled. The 
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overruling the motion for a new trial is now assigned as error 
here. 

If there was a special contract between the plaintiff’s tes- 
tator and the defendant, that the case was to be prosecuted to 
its final termination for the sum of $300 00 in Confederate 
money, then, the plaintiff cannot recover on a quantum 
meruit for what the services of her testator were reasonably 
worth ; the parties must be governed by their contract: See 
latter part of section 441 of the Code. There is no evidence 
in the record in conflict with that of the witness, who proved 
the special contract, and the jury had the right to find that 
there was a special contract between the parties, as stated by 
that witness. The contract, then, being a Confederate con- 
tract, the jury had a liberal discretion, under the Ordinance 
of 1865, to say, by their verdict, what $300 00 in Confed- 
erate money, was worth in good money ; the testator thought, 
according to the evidence in the record, that it would not buy 
more than forty bushels of corn in 1864. The defendant has 
paid $60 00 in good money to the testator, and the like 
amount to the other counsel, whom he was compelled to em- 
ploy, in consequence of the feeble health of his original coun- 
sel, to prosecute the suit to its final termination. All these 
circumstances were peculiarly within the province of the jury 
to consider and determine, under the evidence before them, 
and, having done so, we cannot, consistently, under the pre- 
vious rulings of this Court, disturb their verdict, the more 
especially, as the Court below has refused to interfere with 
it. The facts of this case, under the evidence, will- not 
authorize us, according to the repeated adjudications of this 
Court, to control the legal discretion of the Court below in 
refusing the motion for a new trial: See McMillan vs. McCay, 
13 Ga. £., 320; Powell vs. Bigby, 14 Ga. R., 41. 

Let the judgment of the Court below be affirmed. 


VoL. XxxIx—6, 
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Srewart and CoxtciovaeH, plaintiffs in error, vs. Exiyaq 
Dosss, et al., defendants in error. 


1, When a garnishment has been dissolved by the defendant giving se- 
curity, as provided in the Code, and the security is or becomes ingol- 
vent, the plaintiff may garnishee again. 

2. Under section 3027 of the Code of Georgia, it is the duty of a Court, 
when it has jurisdiction of a right, and ro specific remedy is afforded 
by express law, so to mould its processes and proceedings as to afford 
relief to the party having the right. 


Motion to dismiss garnishment. Decided by Judye Biasy, 
Carroll Superior Court. April Term, 1869. 


In January, 1867, Stewart and Colclough sued Dobbs, 
and had B. M. Long garnisheed. Long answered, that in 
1865 he bought Dobbs’ land, and gave him his note for 
$1,000 in gold, due on the 25th of December, 1866, which 
note was still Dobbs’ property, and unpaid. The Court 
ordered Long to pay said sum into Court, to be held subject 
to further order. In October, 1867, Stewart and Colclough 
obtained a judgment against Dobbs for $557 26, with inter- 
est and costs, and the Court then ordered that, unless an 
appeal was entered according to law, so much of the money 
brought into Court by Long as was necessary, be appropria- 
ted to the payment of said judgment. 

Dobbs brought Samuel C. Dickson into Court, and offered 
him as security to dissolve the garnishment. He was ob- 
jected to as insufficient security, justified, and then became 
the security. The judgment was amended so as to include 
said security as a defendant. Then the Court ordered that 
the former order be revoked, and the garnishment dissolved, 
remarking that if plaintiffs were not satisfied with the secu- 
rity they could garnishee again. Then Dobbs appealed in 
forma pauperis. 

Afterwards, on the 18th of October, 1867, Stewart and 


Colclough made another affidavit and bond, and had new - 


process of garnishment served on Long and Dickson each. 
To said October Term, 1867, Dobbs had sued Long on said 
note, and at April Term, 1868, had a judgment thereon, 
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from which Long appealed. Pending this appeal, at April 


- Term, 1869, Long answered, admitting his said indebtedness 


to Dobbs, and Dickson answered that he held Long’s said 
note as collateral security for his said suretyship. It was 
stated by counsel (and this statement was acted upon be- 
low as admitted), that since Dickson had become such surety, 
and since he was so garnisheed, he had had his homestead 
assigned him according to law, and by that means had 
placed it out of the power of said plaintiffs to compel him to 
pay their said demand. 

The defendant moved to dismiss said second garnishment, 
because of the first garnishment and its dissolution, and be- 
eause plaintiff’s contract with Dobbs was made prior to June 
1865. It did not appear from the record, nor from the 
arguments here, how the date of the contract with Dobbs 
was material. The Court dismissed said second garnish- 
ment, and this is assigned as error. 


Merri.ts, for plaintiffs in error, cited Irwin’s Code, secs. 
3481, 3482, 3485, 3221, 3236; 14 Ga. R., 124; 30 Ga. R., 
540; Acts of 1856, 38; Cobb’s Dig., 78; 16 Ga. R., 137; 35 
Ga. R., 170; 2 Kelly (Ga. R.) 161; 4 Ga. R., 319; 10 Ga. R., 
229; Code, secs. 3040, 3027, 3041; 35 Ga. R., 84, and 37 
Ga. R., 364. 


Hueu Bucuanan, for defendants, replied that garnish- 
ment is a suit, Code, sec. 3481; 4 Ga. R., 393; 3 Bl. Com., 
s.p. 25, 116; after dissolution it is res adjudicata, Code, sec. 
3488, 3243, 3244; a note held as collateral is not subject to 
garnishment, Code, sec. 3493; 4 Ga. R., 428, and 18 Ga. R., 
650. 


McCay, J. 


It appears from the record in this case, that the plaintiffs 
had, to a previous term, caused summons of garnishment to 
issue, directed to Long. The defendant in the principal 
suit had dissolved that garnishment, by giving security ac- 
cording to section 3488 of the Code. Subsequently, the 
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plaintiff made a new affidavit, and procured a new summons 
for Long. At the return term, the defendant in the suit 
moved to dismiss this last garnishment, mainly on the 
ground that the dissolving of the first garnishment pre- 
vented the granting of another. 

To this the plaintiff replied, that the security given by the 
defendant at the dissolution, is insolvent, and claimed that 

,he had a right to garnishee a second time, under the cireum- 
stances. 

We are inclined to think, although there is no positive pro- 
hibition by statute, that, in ordinary cases, if a garnishment be 
dissolved by giving security, the plaintiff cannot get a new 
summons. It would seem, at least, that so long as he is 
secured by that, he ought not further to harrass the defend- 
ant. But here the security has failed; why should not the 
plaintiff have a right to go on, and get a new garnishment? 
The statute is broad. He may garnishee any time, until he 
is satisfied, even after judgment against defendant, Code, 
section 3481. 

Whilst, therefore, justice to the defendant requires that 
some limit should be placed upon the power of the plaintiff 


to harrass him by frequent garnishments, even after he has — 


been perfectly secured by the dissolving of one by security, 
yet, when it is made apparent that the plaintiff is not in fact 
secure, we see no reason, and certainly there is nothing in the 
statute, to prevent a second garnishment. 

If the plaintiff has been secured by a former one, and that 
fact appears, the Court will dismiss the second garnishment, 
at the cost of the plaintiff; and if the defendant is damaged 
by this litigiousness of the plaintiff, he has his remedy on 
his bond. 

Our Code 3027, and the whole policy of our law, is against 
all formality that interferes with the true rights of the par- 
ties. Whenever a person has a right it is the duty of the 
Court having jurisdiction of the right, to furnish him a 
remedy ; and if the forms and proceedings already in use do 
not furnish that remedy, it is the duty of the Court to mould 
its processes and proceedings so as to do justice and equity. 
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Clearly, in this case, the plaintiff has a right. His first 
garnishment has proved ineffective. We think, therefore, 
he can proceed again. 

Judgment reversed. 





Cicero H. CHANDLER, plaintiff in error, vs. MAarrua J. 
Jounson, et al., defendants in error. 


1. On the trial of an issue whether a promissory note sued on is illegal, 
because given for the compounding of a felony it is not necessary that 
the defendant shall prove that the party charged was actually guilty of 
the felony; it is sufficient, if there be an act done of which he is 
charged to be guilty, which is prima facie felony. 

2. An offence which may, in the discretion of the Court, be punished by 
confinement in the penitentiary, is so far a felony, that compounding 
of it is illegal. 

3. Although one may legally take a promissory note as compensation 
for a personal injury, yet, if the injury was a crime, such as by our law: 
the parties can not settle between themselves, and if there be any at- 
tempt, by giving of the hote, to suppress a prosecution for the offence, 
it vitiates the whole agreement, even though the note be for less than 
the actual damages received. 


Assumpsit. Compounding a felony. New trial. Granted 
by Judge Pope. Fulton Superior Court. October Term, 
1868. 


On the 29th of September, 1860, James H. Johnson and 
Martha J. Johnson, as makers, and Jo. 8. Smith, and James 
E. Williams, as securities, made and delivered to John H. 
Lovejoy their joint and several promissory note, whereby 
they promised to pay him or bearer $610, on or before the 
first day of the next January. Lovejoy endorsed the note, 
and delivered it to Chandler. James H. Johnson died. 
Chandler sued said makers, securities, and the endorser, on 
the note. 

Lovejoy did not defend. ‘The other parties plead that 
said note was void, because it was given and received to 
settle and compromise the offence of stabbing, the same being 
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a felony, committed by said James H. Johnson on said Love- 
joy, on the 4th of July, 1860, in said county ; that Lovejoy 
threatened to prosecute said Johnson for said offence, and 
agreed not to prosecute if said note was given, and said note 
was given and accepted to prevent said proseqution, and said 
prosecution was, in fact, thereby hindered and prevented, 
They further plead that said plaintiff took said note, with 
notice of said facts, and was not a bona fide holder for value, 
but had really brought this suit for the benefit of Lovejoy, 

The evidence, on the trial, was as follows : 

GeoraeE W. Aparr testified, that he wrote the note, that 
Lovejoy and said James H. Johnson were near relatives, and 
Johnson once clerked for Lovejoy, and they had a dispute as 
to Johnson’s salary, and Johnson quit or was dismissed by 
Lovejoy ; that, on the 4th of July, 1860, Lovejoy and James 
H. Johnson had a difficulty, in which Lovejoy was stabbed 
in the arm pretty severely. He said that he did not renem- 
ber that any legal proceedings were had against Johnson for 
said offence, but that it was talked of, and said Smith, who 
wasrelated to Johnson and Lovejoy, requested witness to get 
the affair settled. Adair saw Lovejoy for that purpose. 
Lovejoy said that he was greatly damaged by the stabbing, 
by loss of time from his business, by physicians’ bills, etce., 
and said to Adair that, if he settled, he must have compen- 
sation to the extent of that damage, but he claimed no more. 
Finally Lovejoy agreed to take a note for $610 00, in addi- 
tion to the balance of salary claimed by Johnson from Love- 
ioy, and “let the matter drop.” Adair understood it to bea 
part of the contract that Lovejoy should never prosecute 
Johnson for the stabbing, yet, no additional sum was put 
into the note on that account. The amount of the note was 
fixed upon the basis of a calculation made by Lovejoy and 
Adair of Lovejoy’s actual damages. Lovejoy promised not 
to prosecute, and Adair understood that to be one of the 
terms of the contract. In reply, the plaintiff examined Love- 
joy, who testified that this note resulted from said negotiations 
between him and Adair; that it was given and accepted solely 
as compensation for damages, and not to prevent or stop a 
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prosecution ; that though he promised not to prosecute, yet that 
was no part of the contract ; that he made the promise because 
Johnson was his kinsman, and he did not wish to prosecute 
him; that, at the time of the settlement, he had neither begun 
nor threatened to begin such legal proceedings, nor has he since 
done so. 

He further testified that his damages, in loss of time, phy- 
sicians’ bills, ete., amounted to even more than the $610 00 
added to Johnson’s claim, and that an account of the same, 
item by item, was used by him and Adair as the basis of set- 
tlement; that he thought, at the time, and yet, that Johnson 
was in the wrong when he stabbed witness ; that this stabbing 
caused said damage for which the note was given ; the whole 
agreement was made with Adair, and his promise not to pros- 
ecute was neither demanded nor granted as one of the terms 
of the contract. 

After argument had, the Court, (Judge Collier then pre- 
siding,) charged the jury as appears in the motion for new 
trial. The verdict was for the plaintiff for the principal and 
interest due on said note, and costs of suit. Defendant’s 
attorney moved for a new trial upon the following grounds: 

Ist. Because the Court erred in charging the jury that 
there must be proof that a felony was actually committed 
before the note sued upon could be deemed illegal on the 
ground of having been given in whole or in part to compound 
a felony, and that the jury must determine from the evidence 
whether a felony had, in fact, been committed or not. 

2nd. Because the Court, after charging the jury that if a 
felony was committed, and if the consideration of the note 
was even, in part, the compounding of such felony, the note 
was, to that extent, void, and unless the legal could be sep- 
arated from the illegal part, then the whole was void, erred 
in not further charging the jury, upon being requested so to 
do by defendant’s attorneys, that, to make the compounding 
of the felony a part of such consideration, it was not neces- 
sary that the amount of the note should have exceeded or 
even equaled the damages which Lovejoy, the payee of the 
note, had, according to the computation of the parties, sus- 
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tained by reason of the stabbing; but that the giving and 
accepting of the note on the expressed condition of Lovejoy’s 
not prosecuting for the stabbing, and if it would not have been 
given without such sasiiiien, although the amount might 
have been less than the damage aforesaid, would, if done, 
make the compounding of felony a part of the consideentien 
_ 8rd. Because the verdict was contrary to the evidence, and 
strongly and decidedly against the weight of the evidence, 

Judge Pope, before whom this motion came for a hearing, 
granted a new trial, and this is assigned as error. 


Hammonp & Mynart, for plaintiff in error, said it was 
necessary to prove actual commission of a felony ; 3 Bl. Com., 
367. The contract was severable; Irwin’s Code, secs. 2707, 
2999. A charge, not based on the facts, is illegal, 12 Ga, 
R., 323. As to compounding felony, see 5 Ga. R., 409; 4 
Bl. Com. 133; Bouv. L. Dic., 257; Irwin’s Code, secs. 4483, 
4227. If the Court erred, yet the verdict was right, 4 
Leigh., 635 ; 6 Ga. R.; 324, 10 Ga. R., 429; 11 Ga. R., 203. 


L. E. BLEcCKLEY, for defendant in error, said a note given 
to compound a felony was void, Irwin’s Code, secs. 4423, 
2707-8. Even if that was part of the consideration, Code; 
sec., 2703; 1 Poe on Con., 456-7-8. No difference that 
amount of note was fixed by estimating actual damages only, 
Brown vs. Padgett, 37 Ga. R., 609; Code, secs. 2999, 3000. 
Felony is that for which offender is liable to imprisonment in 
penitentiary, Irwin’s Code, 4239; Cobb’s Dig., 780. Stab- 
bing was felony prior to 1865, Old Code, “secs. 4584, 4589, 
4549. The parties could not settle such a case, Code, 4609- 
10, 2999-30 ; Cobb’s Dig., 864. The holder is not protected, 
Bailey vs. Lumpkin, 1 Kelly, (Ga. R.,) 392; Persons vs. 
Jones, 12 Ga. R., 371; Code, sec. 2748, 21 Ga. R., 195. 
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McCay, J. 


1. The charge of the Court, that the defendant must prove 
that a felony had been actually committed, was, we think, too 
strong, and calculated, without explanation, to mislead the 
jury. The natural inference from the charge, is that it was 
upon the defendant to make out a clear case of guilt on his 
part. We do not think this is the law. It is sufficient if 
there be a bona fide charge against the defendant of a felony. 
Any stronger case than this, required to defend a note, 
tinctured with illegality, by reason of its being given to com- 
pound a felony, would make the law a farce. It is a high 
requirement of public policy that felonies shall be punished, 
since the law frowns upon any attempt to suppress the inves- 
tigation of such a charge, and the agreement not to prosecute, 
is the illegality: Chitty on Contracts, 582, and note. 

2. Stabbing, by cur law, as it stood at the time of this 


transaction, was or was not a felony, in the discretion of the 


Court passing the sentence. It might be a felony since it 
was in the discretion of the Court to punish it by imprison- 
ment in the penitentiary: Cobb’s Dig., 789. And this 
higher law is the criterion determining the grade of a crime 
not punishable with death: Cobb’s Dig., 780. This charge, 
therefore, might be a felony. That would depend on the 
investigation, and on the wise discretion of the Court, under 
the facts as they might appear on the trial. This, however, 
according to the defendant’s case, now under consideration, it 
was the very object of the contract set up to avoid, and 
clearly it comes within the reason and spirit of the law, 
against compounding a felony. 

3. Without discussing what was the old law, it is sufficient 
to say that our Code, sections 2703, 2707, 2999, settles clearly 
the questions made on the second charge of the Court. Sec- 
tion 2999, whilst it expressly enacts that torts may be settled, 
that the person injured may receive compensation for the 
damages he has received, just as positively and just as clearly 
provides that any attempt to satisfy the public offence, or to 
suppress a prosecution therefor vitiates the whole agreement. 
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Tt makes no difference that the amount received or agreed to 
be paid is not more than a fair compensation for the injury, 
if the settlement of the felony forms any part of the agree- 
ment—is an ingredient entering into the intentions and 
promises of the parties, the whole agreement is illegal and 
void. So, too, section 2703 of the Code provides that if the 
consideration be illegal in whole or in part, the whole 
promise fails. A distinction must, however, be made between 
a void consideration and an illegal one. An illegal consid- 
eration is void, but a consideration may be void, though not 
illegal, a contract may have no consideration for a part of 
the promise, and one that has totally failed. In such cases, 
if it be possible to sever that part of the contract founded on 
this void or defective consideration from the good part, it 
may be done, and the good part will stand. But if the con- 
sideration for any part of it be illegal, the whole contract is 


void. The illegality corrupts and vitiates the whole, and _ 


the Courts will have nothing to do with it: Sec. 2703 of the 
Code. 

Again, a distinction must be taken between the considera- 
tion and the promise. If any part of the consideration ofa 
promise be illegal, the whole promise is void. Buta promise 
may be to do two things, one of which is illegal, and, if it 
be possible to sever the promise—to separate that part of it 
which is legal from that part which is illegal—the good or 
legal parts will be enforced: Code, sec. 2707. 

The charge of the Court did not, in our judgment, give 
this law, as it bears upon the facts of this case, to the jury, 
and there ought to be a new trial. 

Judgment reversed. 
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Dor, ex dem. H. G. H. Miter, plaintiff in error, vs. Rox, 
casual ejector, and JoHn N. Swit, defendants in error. 


An action of ejectment was instituted by the vendee of a tract of 
land against the vendor, the lessor of the plaintiff claiming under a bond 
for titles, executed by the party in possession of the land, and one- 
half only of the purchase-money having been paid: Held, that the 
yendee of land, claiming under a bond for titles, cannot maintain an 
action of ejectment against the vendor thereof until the full amount of 
the purchase-money has been paid; or, at least, an unconditional ten- 
der of the amount due for the land shall have been made to the vendor 


thereof. 


Hjectment. Non-suit. By Judge PopE. DeKalb Superior 
Court. October Term, 1868. 


So much of what occurred at the trial of this cause as is 
necessary, is this : 

Plaintiff’s attorneys read in evidence a hond made in said 
county by Swift to Miller, on the 22nd of July, 1863, in 
which Swift acknowledged that Miller had, that day, paid 
him $2,000 00, and had given to him two notes, one for 
$4,090 00, due on the 25th of December, 1863, and the 
other for $6,000 00, due on the 25th of December, 1864, 
with interest from the 25th of December, 1863, and bound 
himself to make to Miller or his executors and administra- 
tors, title to certain land therein described, (the premises in 
dispute,) when those notes were paid. Miller then testified 
that he paid the $2,000 00 in cash, and the 4,000 00 note 
all in Confederate currency, stating the several payments to 
have been as follows : $460 00 on the 14th of August, 1863; 
$1,500 00 on the 27th of August, 1863; $1,300 00 on the 
10th of September, 1863 ; $250 00 on the 22nd of Septem- 
ber, 1863, and the balance afterwards ; that, though nothing 
was said at the time of the purchase, about the currency ; he 
understood that he was to pay Confederate currency, that 
when he paid off said note, he told Swift that he had more 
money, and could get more ina few days, and if Swift wished 
he would soon pay off the $6,000 00 note, that Swift replied 
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that he had no use for more money then, and did not wish 
him to pay the other note then. 

He produced the $6,000 00 note. He explained how it 
came into his possession ; that it was sent to him by mail, by 
Swift, pursuant to what Swift said was a rescinding of the 
trade, but what Miller said was not so, because of an alleged 
mistake which he had made in writing to Swift. 

He put in evidence a letter from Swift to him, dated the 
16th of December, 1864, in which Swift said: “TI write to 
make you a proposition relative to our trade of property at 
Lithonia,” (the premises in dispute,) “as your note will be 
due in a short time, and I presume you will wish to close it 
out in some way. Ist. I am willing to let your note stand 
until the close of the war, and receive pay in good currency, 
2nd. Or I will receive Confederate money on a gold basis; 
that is, I will receive it at what it is worth at this time, allow- 
ing the depreciation on Confederate money at the time we 
traded, which was five to one, and in some localities six to 
one. Old man Richards sold gold in Augusta last week at 
thirty-three for one, which would make your note $179,- 
160 00, after deducting the depreciation at the time we traded, 
ord. I will take the property back, and give you up your 
note, you losing the amount you have paid. I presume you 
recollect my proposition last December, and that you refused. 
* * * ¥*, Since Mr. Morris has possession of the house 
it is well taken care of, so far as the house goes.” * * 

They next read in evidence a letter from Miller to Swift, 
dated 17th of February, 1865, beginning,‘ Mr. Born informs 
me you wish to rent the property I bought from you,” and 
then containing the proposition, pursuant to which Swift, on 
the 15th of February, 1865, sent him the $6,000 00 note, 
and requested the return of the bond. Because of said alleged 
mistake in Miller’s proposition he did not return the bond, 
nor accept the $1,200 00 in Confederate currency, which was 
sent him by Swift, by express, and was still in the express 
office unclaimed. Miller then offered to testify that he wrote 
“$1,200 00” in said letter by mistake for $12,000 00, but 
the Court rejected the testimony. 
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Another letter from Miller to Swift, dated 25th of Feb- 
ruary, 1865, in which Miller urged that he had made a mis- 
take, etc., and ending thus: “you need not take possession 
until I give it to you,” and a reply to it, written by Swift on 
the 9th of March, 1865, were offered in evidence. The Court 
rejected all of Miller’s letter, except: “ I will send your meney 
and note back if you don’t wish to comply with the terms 
stated in this,” and all of Swift’s reply, except: “as to your 
note and money I sent you, I have no claim or right to; as 
for your sending it back to me, if you do, I shall only hold 
it subject to your order.” 

Miter further testified, that he did not pay said $6,000 00 
note when it was due, nor ever made any tender of payment, 
except through Mr. Winn; that he had not the money to 
pay it, but handed the note to Mr. Winn, who offered to raise 
the money and make the tender; that he fixed upon no 
amount to be tendered, that he left that to Winn to settle 
with Swift, but expected it to be the value of the $6,000 00 
at the maturity of the note. 

Win then testified, that very shortly before the beginning 
of this suit he went to Lithonia as the agent and attorney of 
Miller, to tender to Swift the remainder of the purchase- 
money, and to endeavor to get title to the premises in dispute; 
he saw Swift, told him that he had come as agent and attorney 
of Miller, to pay him the value of the purchase-money yet 
due, and demand of him the titles to the premises in dispute; 
that Swift replied that he had no demands against Miller ; 
that Miller furnished him no money; he carried about 
$100 00 in money, and a check on the Atlanta National 
Bank for $200 00, which the bank had never accepted ; that 
he carried the check in lieu of the money, as a matter of 
convenience. Just after Swift’s reply to him, Colonel Gold- 
smith came in, and asked Winn if the money he, had was 
legal tenders, and he thought he said yes; then Swift said to 
Winn that if he would accept a tender at all, he would require 
the gold, to which Winn replied that if he would accept the 
money he would get the gold. He did not remember whether 
he had the note when he saw Swift; Miler had given it to 
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him. In the conversation, Swift said he considered the mat- 
ter settled, and Winn urged said mistake. Winn had not 
fixed in his mind the amount he intended to pay, but left it 
to be computed between him and Swift, if Swift would accept ; 
he could not state whether he intended to offer the value of 
the note at its date or at its maturity. Swift said Miller owed 
him nothing, and did not offer to make the title upon receipt 
of any amount; Winn understood him to mean not that 
Miller had paid him, but that the trade had been rescinded, 
Witness offered to pay as above if Swift would make the 
title, and not otherwise. 

It was shown that the value of the premises ranged from 
$3,500 00 to $4,500 00 before, during, and since the war, 
and the annual value for rent was put at from $250 00 to 
$300 00. With this testimony and the table of values of 
Confederate money as compared with gold, as published in 
34th Georgia Reports, the plaintiff rested his cause. 

Upon motion of defendant’s attorneys, the Court granted 
a non-suit, and this is assigned as error. 


Aston & Winn, A. W. Hammonp & Sov, for plaintiff 
in error, said, bond for title, possession and purchase-money 
paid, made a good title, 3 Ga. R., 5; 12, 464; 29, 490. Ten- 
der was equivalent to payment, Irwin’s Code, sec. 2823 ; Sth 
Ga. R., 171; 7th, 254. Notender was necessary because Swift’s 
letter waived it, and as against Miller, he was a wrongdoer, 
Irwin’s Code, sec. 3290, 26 Ga. R., 415. 


Hitt & Canpuer, L. E. BLeck ey, for defendant, said 
nothing short of payment would do, and that the tender was 
bad because conditional, citing the Code, sec. 2823, and 34 
Ga. R., 556. 


Warner, J. 


This was an action of ejectment brought by the plaintiff 
to recover the possession of a certain lot in the town of 
Lithonia, containing six acres, and certain other lands which 
Miller, the plaintiff’s lessor, alleges he had purchased from 
Swift, the tenant in possession, in July, 1863, It appears 
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from thetrecord that Miller purchased the premises in dispute 
from Swift, paid part of the purchase-money, and gave his 
notes to Swift for the balance of the purchase-money, and 
that Swift made and delivered to Miller. his bond, condi- 
tioned to make a title to the land to Miller when he should 
pay the notes given therefor. On the trial of the case in the 
Court below, upon the evidence offered by the plaintiff, in 
support of his legal right to recover the premises sued for, 
the Court non-suited the plaintiff, which decision of the 
Court is now assigned for error here. Whatever may be the 
existing equities between the contracting parties growing out 
of their trade for the land, and their subsequent attempt _to 
rescind the contract therefor, we express no opinion ; but! we 
are all very clear in our judgment that the plaintiff cannot 
maintain his action of ejectment, to recover the possession of 
the land against his vendor, until the purchase-money there- 
for has been paid ; or, at least, until an unconditional tender 
thereof has been made by the purchaser, to the vendor.} It 
is admitted that all the purchase-money due for the land, has 
not been paid, but the plaintiff relies upon a tender thereof, 
as set forth in the record. In our judgment, the facts, as 
proved by Mr. Winn, do not, in law, amount to a legal ten- 
der of the balance of the purchase-money due by Miller to 
Swift for the land: See Code, sec. 2823; Cothran vs. Scan- 
lan, 34 Ga. R., 555. 

‘ Speaking for myself, I think this Court has gone quite far 
enough in holding that a party, who holds a bond for titles, 
and has paid all the purchase-money, can maintain an action 
of ejectment upon that title for the recovery of the land. { In 
our judgment, there was no error in the Court below in grant- 
ing the non-suit upon the facts contained in this record. 

Let the judgment of the Court below be affirmed. 
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Kiiuis Brown, guardian, plaintiff in error, vs. Witiiay 
Wricut and wife e¢ al., defendants in error, 


1. A guardian, who acted with the caution of a prudent man, and loaned 
the money of his wards, prior to the adoption of the Code, 1st Janu- 
ary, 1863, and took a note well secured by a mortgage upon negro 
property, which was lost by reason of the emancipation of the slaves, 
is not liable to his wards for the amount so lost. 

2. A guardian, who acted in good faith, and received Confederate Treas- 
ury notes in payment of debts due his wards, at a time when prudent 
men generally received them in payment of all debts due, acted under 
color of law, and is protected by the Act of 1866 and the Ordinances 
of the Conventions of 1865 and 1868. And if he loaned out the funds 
so received prior to 1st January, 1863, upon what was, at the time, 
good security, and they were afterwards lost by the results of the war, 
he is not liable. 

8. A guardian who loaned out or invested the funds belonging to his 
wards, after the adoption of the Code, without an order of Court, did 
so at his own risk, unless the investment was in the stocks, bonds or 
other securities, authorized by law; and he is liable for the value of 
the money or currency received by him, and so invested or loaned, 
allowing him a reasonable time to invest it, whether he lost it or not. 

4, Where the guardian loaned out the money of his wards, after the 
adoption of the Code, without an order of Court, and took a note for 
$1,500 for its repayment, and the Court, on the trial, refused to allow 
the note to be read in evidence, because it was no stamped: Held, 
that the Court did not err, as the guardian was liable in any event, in 
such case, for the value of the currency when received, allowing him a 
reasonable time to re-invest, and the note, whether stamped or not, 
was properly rejected. 


Liability of guardians. Confederate money. Before Judge 
PorgE. DeKalb Superior Court. October Term, 1869. 


Brown was guardian of two Misses Gentry, who married 
William Wright and his son, William A. Wright, and was 
sued by them for a settlement. The dispute was as to the 
amount due them. 

The plaintiffs showed the record of his actings and doings 
as administrator of Mason Gentry, the father of said ladies, 
from the Ist of June, 1857, till the 5th of June, 1863, at 
which last date, as such administrator, he turned over to him- 
self, as guardian of Mason Gentry’s minors, $5,966 53, and 
read the record of his actings and doings as such guardian. 
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As guardian, he had charged them board, and had’ Sowa 
them nothing for work and labor done for him. It was shown 
that these ladies and a brother were the only heirs of Mason 
Gentry, that the boy died, a minor, in 1862. The Court of 
Ordinary had rendered a judgment in favor of plaintiffs 
against Brown for $5,170 98, as balance due upon settlement, 
allowing him to deliver to the plaintiffs a note on Meredith 
Brown for $1,940 00 as part of the said $5,170 98, and that 
they recover of Killis Brown, guardian, a balance of $2,- 
290 45, less $50 45 for commissions, and $17 75 for taxes, 
and $20 20 for costs, and ordering that fi. fa. issue for $2,- 
224 25 and costs. This judgment was read in evidence. 

Evidence was introduced to show that when said note on 
Meredith Brown was taken, Meredith Brown was insolvent, 
that the wards lived with and worked for Killis Brown, per- 
forming domestic labor and occasionally light work in the 
farm, such as dropping corn, etc., and that Killis Brown had 
said he would not charge them board. 

The plaintiffs having closed, the defendant testified, that, 
in 1860, he loaned Meredith Brown $1,947 00 of the funds 
of said Gentry minors, and took said note therefor, with a 
mortgage on five slaves, worth $3,000 00, to secure its pay- 
ment; said he had no recollection of saying he would charge 
no board; that he loaned $500 00 of Confederate currency, 
which belonged to said minors, to Benjamin Thurman, and 
that Thurman paid it and $50 00 interest in the same kind 
of currency, in the Spring of 1865, and he produced a pack- 
age, saying it was the identical currency so paid him and 
became worthless in his hands; that Judge Ezzard, in 1862 
or 1863, collected for him $1,400 00 or $1,500 00 from 
Almond upon a claim for money loaned Almond, and due 
said minors, and that he loaned it out to J. A. Reeves and 
T. P. Flemming as security, and that that amount was lost. 

He admitted that he had taken no legal steps to force Mere- 
dith Brown to pay said note. He and other witnesses, inclu- 
ding Meredith Brown, testified to the solvency of Meredith 
Brown in 1860, and Meredith Brown also testified that he still 
had property, indeed, about all he had at that time, except the 

Vou, XXxIx—7, 
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slaves, who were emancipated while they were his, and that 
he had a little that he did not have then. The defendants read 
in evidence said note and mortgage, and the receipt for said 
taxes, and closed. His counsel requested the Court to charge 
the jury that a guardian is bound to pay interest on the funds 
of his wards, in his hands, unless he proves that he could 
not loan them, and he did loan the money, and take a mort- 
gage on slaves of sufficient value to secure the payment of 
the debt, and the debt is lost by reason of the emancipation 
of the slaves, the guardian is not liable. 

The Court refused so to charge, but, on the contrary, 
charged the jury as follows: Ifa guardian loaned the money 
of his ward, he did it at his own risk, and, notwithstanding, 
he took security, good at the time, if the security afterwards 
became insolvent and the money was lost, the loss must fall 
upon the guardian ; that the only way in which a guardian 
could be protected in parting with the funds of his ward, is 
by investing the same in stocks, bonds, or other securities 
issued by the State, or in other property in pursuance of an 
order of Court; that, in computing interest, they would com- 
pute it at seven per centum per annum for the first seven 
years, and after that, at six per centum per annum, and com- 
pound it every year, unless the guardian had charged him- 
self with interest in his returns, and then he is entitled to 
ten per cent. on the amount of interest. 

The jury found a verdict for $4,800 00 and costs against 
the defendant. His counsel moved for a new trial, upon the 
ground that the Court erred in each of the two divisions of 
said charge, and in the third, under the circumstances of this 
cause ; in refusing to charge as requested ; in ruling out the note 
on Reeves and Flemming, dated in August, 1863, because it 
was not stamped, and because the verdict is contrary to the 
evidence and the charge of the Court. The bill of excep- 
tions does not state that the note on Reeves and Flemming was 
offered as evidence. 

The Court refused a new trial, and this is assigned as error 
upon each of said grounds. 
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Wit1AM EzzarD, for plaintiff in error, said guardians 
are bound to ordinary diligence, Code, sec. 2300; Campbell 
vs, Miller, 38 Ga. f., 304. As to computing interest, see 
Acts of 1862-3, 30; Fall vs. Simmons, 6 Ga. R., 265; Acts 


1865-6, 86. 


ISRARY 


Hitt & CANDLER, for defendants in error. As to guard- 
get jan’s duties and liabilities, cited Code, sees. 1813—15-19-22- 
we 34-28, 2; Story’s Eq. Juris., section 1273,4; 2 Hill on 
ee Trustees, s. p.,. 378 ; 2 Kent’s Com., 230; 4 John’s Ch. R., 
_.§ 281; Cobb’s Dig., 328, 333, 337. As to computing interest, 

. Code, secs. 2549-2562. As to the request to charge, 34 Ga. 
=a R., 330; 85th, 31; 36th, 371, and said even if the Court had 
t erred, the verdict was right, and should stand, 10 Ga. R., 
ae 429; 34th, 263; 26th, 171; 37th, 195, and cases decided at 


L this term, Green & West vs. Cook, and Bruce vs. Crews. 
— 


Browy, C. J. 


_ && The evidence shows, in this case, that the guardian acted 


may witin the caution of a prudent man, in the loan made to Mer- 
edith Brown ; as he took a mortgage on negro property worth, 
at the time, $3,000 00, to secure the payment of $1,940. It 
is the duty of a guardian to keep the money of his ward at 
interest, and if he fails to do so, without good cause, he is 
liable for interest. Pvior to the adoption of the Code, 1st 
January, 1863, the practice in this State was for the guardian 
to keep the money invested ; and, if he acted continuously 
as a prudent man acts in the transaction of his own business, 
and loaned the money of his ward in good faith, upon secu- 
rity which was undoubted at the time, and, by any unfore- 
seen event or casualty, the security became insufficient, and 
the debt was lost, without fault on his part, he was not liable... 
This seems to have been a reasonable rule. 

1. The rule in England was never adopted, in practice, in 
this State, in all its stringency. The debt of England is 
immense, and, in order to sustain the public credit, it has 
been necessary to create, as far as possible, a demand for the 
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public securities. Hence sprung the rule of the English 
Chancery, requiring all trust funds, not secured by real estate, 
to be invested in them: See Story’s Equity Juris., 12¢9_ 
1275. The English Chancellors had generally been politi- 
cians in earlier life; and they very well understood the 
public policy which demanded a strict enforcement of the 
rule. ‘he condition of Georgia was very different. Prior 
to 1861, her debt was merely nominal, and there was no 
public policy which required the trust funds of her people to 
be invested in her own securities. By the Act of 1845, such 
investments are authorized, but there is nothing compulsory 
in the Act: Cobb’s Digest, 333. In this case, we hold that 
the guardian was not liable for the amount lost by the eman- 
cipation of the slaves, the security, by mortgage on thie slaves, 
having been ample at the time it was taken. 

2. The Ordinance of the Convention of 1865 declares 
“ that all acts and sales of executors, administrators, trustees, 
and guardians ; and of judicial and ministerial officers, had, 
done, or performed, and made bona fide, and in pursuance of, 
and under color of law, since the 18th day of January, 1861, 
which are not in conflict with the Constitution of the United 
States, and of the Constitution of this State, be and the same 
are hereby ratified and confirmed,” etc. The Act of 1866 is 
to the same effect. The Ordinance of the Convention of 
1868 adopts the Ordinances of the Convention of 1865, 
which are of a legislative character, except certain Ordinances 
mentioned, and gives them the force of law. The 12th 
section of the 11th article of the new Constitution of this 
State, adopts all Ordinances of the Convention of 1868, of a 
mere legislative character, and gives them the force of law, 
till otherwise provided by the General Assembly. These 
Ordinances and this provision of the Constitution ratify the 
acts of guardians and other trustees who invested trust funds 
in good faith, in State or Confederate securities during the 
war, under the Acts of the Legislature authorizing such 
investments. 

A guardian or other trustee, who, in good faith, received 
Confederate or State notes or securities, in payment of a debt 
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due on account of the trust; when prudent men were gen- 
erally receiving them in payment of all dues in the transac- 
tion of their own business, will, in like manner, be protected. 
And if he loaned out the funds so received, at interest, on 
what was at the time, by prudent men, considered good secu- 
rity, and they were afterwards lost by the results of the war, 
without fault on the part of the guardian or trustee, he is 
not liable. 

3. We hold that section 2304 of the Revised Code changes 
the rule as it existed prior to Ist January, 1863. That sec- 
tion provides that “ any trustee holding trust funds, may invest 
the same in stocks, bonds or other securities issued by this 
State, making a true return of the price paid and time of 
purchase. Such investments shall be free from taxation so 
long as held for the trust estate. Any other investments of 
trust funds must be made under an order of the Superior 
Court, within the term, or granted by the Judge in vaca- 
tion, or else at the risk of the trustee.” We think this language 
broad enough to embrace guardians, as well as all other 
trustees, or persons having the management of trust funds. 
The policy of the State, at the time of the adoption of the 
Code, seems to have changed. The expenses then being 
incurred in the prosecution of the war, were heavy and the 
debt which our people then expected to pay, was increasing, 
and it became an object to have trust funds invested in State 
securities; and all other investments were declared to be at 
the risk of the trustee, if not made under the order of the 
Superior Court, or the Judge of that Court in vacation. 
If this guardian, without an order of Court, invested the 
funds or curreney;which he held in trust, after the Ist Jan- 
uary, 1863, in securities other than the stocks, bonds, or other 
securities issued by this State, he did so at his own risk, and 
he is liable for the value of such currency at the time of such 
investment. 

Whether such an investment, made at the time, might not 
have resulted in a total loss of the sum invested, by the repu- 
diation of the State war debt, we need not enquire. Such 
was the requirement of the Jaw as it then stood, and as it 


102 SUPREME COURT OF GEORGIA. 





Jackson et al., vs. Corbin. 





now stands. If the guardian had followed the law, and loss 
had resulted, it would not have fallen upon him, 

We do not desm it important to enquire whether or not 
the Court erred in rejecting the note for want of a stamp. 
If the guardian loaned the currency after the 1st of January, 
1863, and took personal security, without an order of Court, 


he is liable for its value, in any event, under the rule just 
laid down, and the Judge did right to reject the note when 


tendered in evidence, whether stamped or not stamped. 
We reverse the judgment of the Court below, and direct 
that a new trial be had under the rules above laid down. 





Emity T. Jackson et al., plaintiffs in error, vs. JAMEs W. 
CorBIN, defendant in error. 


When J. solda tract of land to I. for $1,600 00, receiving part of the 
purchase-money, and taking the note of I. forthe balance of the pur- 
chase-money, and made a warranty deed to I., the purchaser, and 
afterwards died insolvent, and within a short time after the death of 
J., a judgment creditor of J. levied an execution upon the land, to 
satisfy a judgment obtained against J., anterior to the sale of the 
land to I., and a bill was filed by the widow of J., in behalf of her- 
self and her minor children, alleging the insolvency of her deceased 
husband, and claiming a year’s support out of the $900 00 note given 
for the land, as being the only property left for that purpose, and also 
alleging that, if the land should be sold by the judgment creditor, in 
satisfaction of his debt, the purchaser of the land would successfully 
defend the note as against her and her children, on the ground of 
failure of title, and thereby defeat her claim to her year’s support out 
of the note given to her deceased husband for the land, which is unpaid, 
and which is the only remaining estate left out of which she can obtain 
her year’s support: Held, that it was error in the Court in dissolving 
the injunction upon the foregoing state of facts, inasmuch as the widow 
was entitled to her year’s support out of the $900 00 note, and that 
the sale of the land should have been restrained until the rights and 
equities of the parties could be adjusted upon the final hearing of the 
cause. 


Widow’s year’s support. Equity. Injunction. Decided 
by Judge GREEN. Spalding Superior Court. February 
Term, 1869. 
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Corbin obtained a judgment, in 1861, against Jethro 
Jackson. Other ‘persons, in the same year, obtained other 
judgments against Jackson. In 1868, Jackson, in consider- 
ation of $1,600 00, conveyed to Samuel D. Irvin, by deed, 
with a warranty of title, certain land, receiving all the pur- 
chase-money except $900 00, and for that took Irvin’s note. 
Jackson afterwards died, leaving his wife, Emily A., and four 
children, with no other property besides said promissory note. 
Before administration on Jackson’s estate, said plaintiffs in 
fi. fas. had them levied upon the premises bought by Irvin. 
The widow, in behalf of herself and children, filed a bill 
against said plaintiffs in fi. fas., averring said facts, and cer- 
tain others as to payment and fraud in the procurement of, 
and fraud in the use of said fi. fas., and claiming that inas- 
much as, if the premises were sold by the sheriff, Irvin’s note 
would not be collected, and her year’s support would be 
wholly defeated for want of assets, prayed injunction against 
the sale. The injunction was granted. Corbin answered the 
bill, denying the allegations as to payment of his fi. fa., and 
as to fraud, and prayed for a dissolution of the injunction. 
Samuel D. Irvin, by amendment, was made a party complain- 
ant. 

Upon such denial by Corbin, Judge Green dissolved the 
injunction as to him, and that is brought up for review. 


D, J. Baruey, 8. D. Irvin, for plaintiff .in error. 


Doyau & NUNNALLY, for defendant. 


WARNER, J. 


The-equity of the complainant’s bill in this case, is based 
on the following statement of facts: In 1861, Corbin ob- 
tained a judgment against Jackson. In 1868, Jackson sold 
a tract of land to Irvin for the sum of $1,600 00, the pur- 
chaser paying part of the purchase-money for the land, and 
giving his note to Jackson for $900 00, which is still due 
and unpaid. Jackson conveyed the land to Irvin by deed, 
with warranty of title. Jackson afterwards died, leaving his 





104 SUPREME COURT OF GEORGIA. 





Jackson et al., vs. Corbin. 





wife, the complainant, and four minor children, leaving no 
property besides the $900 00 note given by Irvin to him for 
the land. Shortly after Jackson’s death, Corbin had his exe- 
cution levied upon the land to satisfy his judgment which 
bound the land, in the hands of Irvin, the purchaser from 
Jackson. The complainant, as the widow of Jackson, in 
behalf of herself and children, filed her bill, claiming a 
year’s support, under the provisions of the statute, out of the 
$900 00 note given for the land, alleging that if the land 
is sold under Corbin’s execution, Irvin will successfully 
defeat the collection of his note given for the land, which is 
the only property left by Jackson, and, by that means, she 
will be wholly deprived of a year’s support for herself and 
children and prayed an injunction against the sale of the 
land until she could have her year’s support for herself and 
children, allowed her out of the note of Irvin, who has been 
made a party to the bill. By the 2530 section of the Code, 
the widow and children of a deceased testator, or intestate, 
whether the estate be solvent or insolvent, are entitled toa 
year’s support out of the estate as a part of the necessary 
expenses of the administration thereof, in preference to all 
other debts, of not less than $100 00, and if the estate does 
not exceed in value the sum of $500 00, the whole estate 
may be set apart for that purpose, and it makes no difference 
whether administration has been granted on the estate or not: 
Code, sec. 2459. If this land should be sold in satisfaction 
of Corbin’s judgment, Irvin could defeat the payment of his 
$900 00 note given to Jackson for the land, which constitutes 
all the property which Jackson left at the time of his death, 
out of which his widow and children can claim their year’s 
support ; so that the sale of the land in satisfaction of Cor- 
bin’s judgment debt, necessarily defeats the year’s support to 
be allowed the widow and children out of the intestate’s 
estate, in preference to any other debt. In our judgment, 
the widow and children of Jackson, under the provisions of 
the Code, have an equitable right to have the sale of the 
land enjoined according to the statement of facts made in the 
record, until a suitable provision for their year’s support can 
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be provided for them out of the Irvin note, and the rights of 
the respective parties to the bill be adjusted according to the 
principles of equity and justice, as regulated by law upon the 
final hearing of the case. 

Let the judgment of the Court below dissolving the injunc- 
tion be reversed. 





QO. RocKWELL, plaintiff in error, vs. D. G. Proctor, de- 
fendant in error. 


When a suit was instituted in a Justice-Court by the plaintiff against the 
defendant, as an inn-keeper, to recover the value of a lost overcoat, 
worth $30 00, which had been received by a negro then in charge of 
the hotel, and officiating therein as the servant of the inn-keeper dur- 
ing his absence, and deposited in the usual place of depositing the 
goods of the inn-keeper’s guests, upon their arrival at the hotel: Held, 
that the Justice-Court had jurisdiction of the subject matter of the 
suit, and that the defendant was liable as an inn- keeper, to the plaintiff 
for the value of the lost overcoat, under the state of facts disclosed by 
the record in this case. 


Inn-keepers. Jurisdiction of Justice-Courts. Decided by 
Judge GREEN. Monroe Superior Court. November Term, 
1869. 


Rockwell sued Proctor, in the Justice-Court, as an inn- 
keeper, for the value of an overcoat left at said inn, and lost. 
Proctor plead the general issue, and that he never, as said 
inn-keeper, had said coat. The case was on the appeal. 

RockWE.v testified that he arrived at Forsyth, went 
to the hotel kept by Proctor, and was met in the reception 
room by a negro man, Guilford, who handed him the book 
in which guests registered their names. No white person was 
present. Rockwell registered his name and walked out. He 
returned, and found no person but Guilford and a negro bar- 
ber. He asked Guilford where guests deposited their bag- 
gage or overcoats. Guilford replied, “there, on those shelves.” 
Rockwell pulled off his overcoat, and asked Guilford and the 
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barber if it would be safe there, and they both said it would, 
He left his overcoat on said shelves, and again went out on 
business. When he returned, his overcoat was gone. He 
enquired for defendant, was told he was at his store in a dif- 
ferent part of town, went to see him, and asked payment for 
the overcoat. Proctor refused to pay him. He said his 
overcoat was worth $30 00, that its price was $45 00; but 
he paid only $40 00 for it. He showed by another witness 
that Proctor had been keeping an hotel in said house since 
December, 1861. 

Plaintiff closed. Defendant’s attorney moved to dismiss 
the cause because it was a suit for damages, and not fora 
trespass, and, therefore, the Justice-Court had no jurisdiction, 
The Court overruled the motion, upon the ground that it 
came too late, as the general issue had been plead, and no 
plea to the jurisdiction had been filed at the first term. 

Proctor then testified that said reception room was a part 
of his hotel, but that his habit was to take the baggage of 
guests to a private room, and lock it up; that his son, who 
usually attended to the hotel, was, that day, absent, in the 


country, on business, and that he was at his store; that Guil- 


ford was employed by him as a wagoner, and not to keep the 
hotel, and said barber had nothing to do with the hotel. He 


further said that Rockwell told him his overcoat cost him’ 


$50 00. 

The jury gave a verdict for the plaintiff for $30 00 and 
costs. Proctor’s attorney sued out a certiorari, alleging that 
the Justice erred in not dismissing said cause, and that the 
verdict was contrary to law, and without evidence to support 
it. The Court sustained the certiorari on both grounds, and 
this is assigned as error. 


JAMES S. PINCKARD, for plaintiff in error. 


A. D. Hammonn, (by the Reporter,) for defendant. 
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WARNER, J. 


This was an action instituted by the plaintiff in a Justice- 
Court against the defendant, as an inn-keeper, to recover the 
value of a lost overcoat, proven to be worth $30 00, The 
case was brought before the Superior Court by writ of cer- 
tiorari, alleging that the Justice-Court erred in not dismiss- 
ing the case for want of jurisdiction, and that the verdict 
was contrary to law, and without evidence to support it. The 
Superior Court sustained the certiorari on both grounds, 
which decision of the Superior Court is assigned for error 
here. 

This was not an action of trespass but an action upon the 
implied contract of the inn-keeper. There is always, in law, 
an implied contract with a common inn-keeper, to secure his 
guests’ goods in his inn: 3rd Bl. Com., 164. Private duties 
may arise, either from statute, or flow from relations created 
by contract, express or implied. The violation of any such 
specific duty, accompanied with damages, gives a right of 
action. When a transaction partakes of the nature both of 
a tort and arcontract, the party plaintiff may waive the one, 
and rely solely upon the other: Revised Code, secs. 2903- 
2904. The Justice-Court had jurisdiction of the subject 
matter of the suit in this case, the more especially as the 
defendant plead to the merits of the action, without except- 
ing to the jurisdiction of the Court: Code, 3409. 

An inn-keeper is bound to extraordinary diligence in pre- 
serving the property of his guests entrusted to his care, and 
is liable for the same if stolen, when the guests have com- 
plied with all reasonable rules of the inn: Code, 2091. It 
is not necessary to show actual delivery to the inn-keeper ; 
depositing the goods in a public room set apart for such 
articles, is a delivery to the inn-keeper: Code, 2092; Sas- 
seen & Whitaker vs. Clark, 37 Ga. R,, 242. The overcoat 
was deposited on the shelf in the hotel, as directed by the 
person in charge thereof by the permission of the inn-keeper, 
during his absence. It was the duty of the inn-keeper, 


- either by himself, or competent servants or agents, to take 
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charge of the goods of his guests, and if he allowed persons 
to officiate in that capacity, during his absence, in his hotel, 
he is responsible for their conduct, and for the loss of the 
goods deposited therein as directed by such servants or agents; 
and it is no sufficient answer for the inn-keeper to say, after 
the goods are lost, that the persons whom he permitted to 
officiate in that capacity, during his absence, were not his 
servants or agents. In our judgment, the verdict of the 
jury in the Justice-Court was right, under the law and facts 
of the case, and that the Court below erred in sustaining the 
certiorari. 
Let the judgment of the Court below be reversed. 





GrorRGE R. Sms e¢ al., plaintiffs in error, vs. MARTHA 
Snus et al., defendants in error. 


1. An heir-at-law, before he can claim any part of an estate as distrib- 
utee, must account for advancements at their value at the time of the 
advancements. 

2. In the distribution of intestate’s estate, a memorandum, kept by the 
parent, of his advancements to his children, indicating a scheme of 
distribution of specific articles in kind, is only evidence of the fact of 
the advancements, ete., prima facie of their value, and its indications 
of the intestate’s scheme for the distribution of his estate will be un- 
heeded, unless the paper be prover as a will. 

8. The value of an estate, at the time of the first distribution, is the 
proper criterion for arriving at the rights of the heirs-at-law, with 
respect to advancements. ‘ 


Distribution of estates. Advancements. Decided by Judge 
WituiAM M. Reese. Oglethorpe Superior Court. Octo- 
ber Term, 1867. 


The bill of George R. Sims’ and Charles W. Sims against 
the persons herein named, filed in September, 1861, made 
the following case: John Sims, of said county, died on the 
day of , intestate, and complainants became his 








administrators, and, as such, took possession of his estate. 
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His heirs and next of kin are Martha Sims, his widow, 
Isham J. Sims, William G. Sims, Salina Arnold, daughter 
of intestate and wife of George W. Arnold, three minor 
children of John M. Sims, deceased, and complainants. But 
one difficulty in the distribution of the estate is presented. It 
is this: Intestate, before his death, made advancements of 
certain property to certain of his children, as follows : 

To Isham J. Sims, in December, 1838, three negroes; on 
the 18th of December, 1847, two other negroes ; on the 26th 
of December, 1851, two other negroes, and at divers times, 
other property, consisting of lands, money, ete: to William 
G. Sims, in December, 1837, three negroes; in December, 


- 1847, two others ; on the 26th of December, 1851, two others, 


and at divers times, other property: George W. Arnold, in 
December, 1838, four negroes; in December, 1847, two 
others, and on the 26th of December, 1851, two others, and 
at divers times, other property, consisting of lands, etc.: to 
John M. Sims, in his life-time, in November, 1839, three 
negroes; in December, 1847, two others; on the 26th of 
December, 1851, two others, and other property at other 
times: to George R. Sims, in December, 1847, five negroes; 
on the 26th of December, 1851, two others, and other prop- 
erty at divers times. Which advancements are more fully 
stated in exhibits attached to the bill. No value was affixed 
by intestate upon any of the advanced property. Charles W. 
Sims and Martha Sims, having received no advancements, 
claim that they are entitled to be made fully equal to the 
other children before any distribution of the estate, and that 
those who received said negroes, so advanced, should account 
for their value at the dates of the respective advancements. 
The children who received the advancements, insist that be- 
cause of emancipation of the slaves they should not account 
for the advanced slaves, and that Charles W. and Martha 
should be made equal to them only as to the other property 
so advanced. 

They prayed that the contesting heirs should interplead 
and settle this dispute so that complainants might know how 
to distribute the estate. The exhibits attached to the bill 
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were copied from intestate’s book of advancements, and were 
as follows: 


no. 1. 


“December, 1838. I, John Sims, given to my son, 
Isham J. Sims, two lots of land, No. 5, in the 12th and 
No. 5, in the 13th District of Monroe county, three ne- 
groes; one fellow, 20 or 25 years of age, one girl 16 or 17 
years of age, and one boy, 10 years of age; one horse, bridle 
and saddle, two cows and calves, one thousand (1,000) Ibs. 
pork, bed and furniture. 

“Dec’r 18th, 1847. Two negroes—girl, 11 years of age, 
boy, 9 years of age. Also (1600) sixteen hundred dollars in 
cash in place of land. 

“ January, 1850. One thousand dollars. 

“ Dec’r 26th, 1851. Two negroes—girl, 10 years of age, 
boy, 11 years of age; also $1,000 in cash. I now consider 
all equal up to this date. 

“Sept. 24th, 1853. Now, I have given ($1,000) and bed 
and furniture more to my son, Isham J. Sims. 

“May 28th, 1858. Give to my son, I. J. Sims, 1,000 dol- 
lars in cash. 

“ Dec’r 7th, 1859. Given to my son, I. J. Sims 1,000 dol- 
lars in cash. I now consider all equal up to this date, 1860” 


No. 2. ‘ 


“ Dec., 1837. I, John Sims, given to my son, Wm. G. 
Sims, two lots of land, No. 155 and No.~—, in the 11th 
District of Troup country, three negroes; fellow, 20 or 25 
years of age, girl, 14 or 15 years of age, boy, 12 years of 
age, one horse, bridle and saddle, two cows and calves, 1,000 
Ibs. pork, bed and furniture. 

“Sept., 1846.. $650 to purchase lot of land from Dr. 
Phillips. 

“ Dec. 1847. Two lots of land, Nos, 156 and 157, in the 
11th District of Troup County, in lieu of ($1600) sixteen 
hundred dollars; two negroes; girl, 11 years of age, boy, 9 
years of age. 

















ATLANTA, JUNE TERM, 1869. 111 





a Sims et al., vs. Sims et al. 





“ Jan., 1850. One thousand dollars in cash. 

“Dec. 26th, 1851. Two negroes; girl 9 or ten years of 
age, boy 12 years of age. I now consider all equal up to 
this date. Also ($1,000) in cash, given to Wm. G. Sims. 
One bed and furniture, ($1,000) one thousand dollars. Sept. 
24th, 1853. 

“ Ree’d of John Sims, my father, ($1,000) one thousand 
dollars. April 30th, 1858. W. G. Sims. 

« Apr. 1860. Given to my son, Wm. G. Sims, one thous- 
and dollars in cash. I now consider all equal up to this 
date, 1860.” 


No. 3. 


“Dec. 1838. I, John Sims, given unto my son-in-law, 
G. W. Arnold, two lots of land, one in Upson county and 
one in Talbot county, one negro fellow, 25 years of age, one 
negro woman, 17 years of age, one negro child, 2 or 3 years 
of age, one horse, bridle, and saddle, 1,000 lbs pork, 2 cows 
and calves, bed and furniture. 

“Dec. 1847. Sixteen hundred dollars in cash, one negro 
girl, 11 years of age, and negro boy, 9 years of age. 

“ Jan., 1850. One thousand dollars in cash. 

“Dec. 26th, 1851. Two negroes; girl, 15 years of age, 
boy, 6 years of age. _ Also ($1,000) one thousand dollars in 
cash. I now consider all equal up to this date. 

“Given to G. W. Arnold one bed and furniture, and also 
($1,000) one thousand dollars. Sept. 24th, 1853. 

“Rec'd of John Sims, my father-in-law, $1,000) one 
thousand dollars. Apr. 30th, 1858. G. W. ARNOLD. 

“ Apr. 30th, 1860. Given to my son-in-law, G. W. Ar- 
nold, one thousand dollars in cash. 

‘‘T now consider all equal up to this date, 1860.” 


No. 4. 


“Nov. 1839. I, John Sims, given to my son, John M. 
Sims, two lots of land, Nos. 3 and 33, in 1st District, Coweta 
county. Also one negro fellow, 25 years of age, one negro 
fellow, 20 years of age, one girl, 16 years of age, one horse, 
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bridle, and saddle, 2 cows and calves, one bed and furniture, 
1,000 lbs pork. 

“Dec., 1847. Two lots of land, No. 31, in the 1st Dis- 
trict, and 256, in the 2nd District, Coweta county, in lieu of 
sixteen hundred dollars, 1 negro girl, 11 years of age, 1 boy, 
9 years of age. 

“ Jan., 1850. $1,000 in cash. 

“ Dec. 26th, 1851. One negro girl, 14 years of age, boy, 
7 years of age. Also ($1,000) one thousand dollars in cash, 
I now consider all equal up to this date. 

“ Mar., 1854. I now give my son, John M., ($1,000) one 
thousand dollars in cash, and one bed and furniture. 

“ Ree’d of John Sims, my father, ($1,000) one thousand 
dollars. Apr. 36th, 1868. Joun M. Sims, 

“Apr. 30th, 1860. Given to my son, John M. Sims, one 
thousand dollars in cash. 

“T now consider all equal up to this date, 1860.” 


No. 5. 


“Dec., 1847. I, John Sims, given to my son, Geo, R. 
Sims, a settlement of land, lying in Coweta and Fayette 
counties, containing 976 acres, more or less, five negroes ; one 
fellow, 25 years of age, one boy, 15 or 16 years of age, one 
woman and child, one girl, 9 or 10 years of age, one horse, 
bridle, and saddle, two cows and calves, one bed and furni- 
ture, 1,000 lbs. pork. 

“ Jan., 1850. One thousand dollars in cash. 

“Dec. 26th, 1851. Two negroes ; onegirl, 15 years of age, 
boy, 9 years of age. Also ($1,000) one thousand dollars in 
cash. I now consider all equal up to this date. 

“Given to Geo. R. Sims, one bed and furniture, and also 
($1,000) one thousand dollars. Sept. 24th, 1853. 

“Rec'd of John Sims, my father, ($1,000) one thousand 
dollars. Apr. 80th, 1858. G. R. Sis. 

“Given to my son, G. R. Sims, one thousand dollars in 
cash. I now consider all made equal up to this date, 1860.” 

George R. Sims answered that the statements, in the bill, 
were strictly true, with this addition: Martha Sims was the 
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third wife of the intestate, and by her, the intestate had no 
children. The negroes owned by her at the date of his said 
marriage, were kept, by intestate, separate and apart from 
his own, on the lands of said Martha, and he intended that 
said Martha should have them at his death, as George R. 
understood. The, advancements, especially of negroes, were 
intended to be in kind, and not according to value. His 
scheme was to make his children equal by advancements in 
kind, and he reserved slave for those children to whom he 
had not made any advancements, out of whom they might 
take their equal shares of negroes, and testator had these 
negroes, as slaves, at his death. Since testator’s death, all 
other things advanced by intestate, have been paid in equal 
portions to the unadvanced heirs, and, in fact, all the heirs 
have received equal portions of the estate, and if the advanced 
heirs shall have to account for the advanced slaves, at the 
dates of the advancements, the unadvanced heirs will get so 
much as to make an unequal distribution of the estate. This 
defendant insists that, because of emancipation, the advance- 
ments of slaves should not be counted, and, if the slaves 
must be brought into hotchpot, they should be put in with 
all the other slaves of intestate, and the whole estate should 
be valued at the date of intestate’s death, which was before 
emancipation, and the slaves owned by the intestate, at his 
death, should be set apart to the unadvanced heirs, till they 
are equal with the others as to negroes, and then the rem- 
nant of the estate should be divided equally. This defendant 
is informed and believes that intestate told Charles W. Sims 
he might take his portion of the negroes home, and put them 
to work. That his scheme was to divide in kind, and that 
it was so understood, is evidenced by certain receipts on intes- 
tate’s book of advancements, as follows: “I, Charles W. 
Sims, hereby acknowledge that I have received my thousand 
acres of land from the estate of John Sims, to make me equal 
in land advanced by said dee’d to his elder children. This 
5th of April, 1867.” Said land was received in 1862, during 
intestate’s life. “Received of G. R. Sims & C. W. Sims, 
administrators on the estate of John Sims, late of Oglethorpe 
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county, one thousand acres of land, making me equal to the 
other legatees in land given off in said John Sims’ lifetime, 
The said land being given by commissioners appointed by the 
Court of Ordinary, for the purpose of making Martha Sims 
equal in lands. Also five thousand dollars in cash, to make 
Martha Sims equal in money given to the other legatees or 
children in John Sims’ lifetime. Also two beds and furni- 
ture, one horse, bridle and saddle, two cows and calves, one 
thousand pounds of pork. All of the above received by G, 
R. Sims and C. W. Sims, administrators of John Sims, late of 
Oglethorpe county, for the purpose of making Martha Sims, 
widow of John Sims, equal to the other legatees given off 
during his lifetime. Jan’y 4th, 1866. 
Her 

MARTHA SIMS. 

mark. 


“Test. Wa. G. Srs.” 


“ Ree’d of C. W. Sims and G. B. Sims, administrators on 
estate of John Sims, five thousand dollars for money advanced 
the other legatees during the lifetime of said John Sims, 
Also two beds and furniture, one horse, bridle, and saddle, 
two cows and calves, one thousand pounds of pork. The 
above makes C. W. Sims equal in money and the other arti- 
cles mentioned, up to the present date. C. W. SIMS. 

“ January, 4th, 1866. 

“Test. Wa. G. Sims.” 


The widow’s dower has been assigned, and no objection is 
made to it. He prayed for a decree framed so as to pay 
counsel fees and expenses of distribution, and then to divide 
the estate, (except the lands,) into six equal shares, and that 
the proceeds of the land, (except the dower lands,) be divided 
into six equal shares, and that one share be given to each of 
the six claimants. 

Charles W. Sims answered, admitting the statement of the 
bill, and praying that the advanced heirs should be charged 
with the value of the advancements, at the dates of advance- 
ments, before they should take any part of said estate. He 
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stated that there was no contest between the claimants, except 
as to the negroes. Martha Sims answered, and made, for 
herself, the same claim and statement made by Charles W. 
Sims.. 

When the cause came on for hearing, all the parties ad- 
mitted that the statements in the bill and answer of George 
R. and Charles W. Sims were true, and said answers were 
adopted as the answers of the other defendants. “It was 
admitted that John Sims died in 1864, in the latter part of 
the year, and his administrators qualified soon after; that 
there were no debts against the estate; the administrators 
and heirs met for distribution in 1865, when the negroes were 
worthless, by reason of the events of the war, and the unad- 
vanced heirs were offered the negroes, but did not consent to 
receive them, as they were valueless.” 

After argument, it was agreed that the Chancellor should 
decide the questions arising on this state of facts, and that 
either party might sue out a writ of error to the Supreme 
Court. The Chancellor decided that those to whom negroes 
had been advanced should account for them at their values 
at the dates of advancements, without hire or interest; that 
as the negroes held by intestate at his death, had been eman- 
cipated, they should not be reckoned in estimating the estate 
for distribution. 

George R. Sims, as administrator, and the advanced heirs 
assign said decision as erroneous. 


(This cause was twice continued here because of illness of counsel.) 


B. H. Hitz, (by the Reporter,) for the plaintiffs in error. 


Matruews & Rrep, Toomes & DuBoss, for defendants, 
cited Irwin’s Code, secs. 2538, 2541-2; Harris vs. Allen, 
18 Ga. R., 180; Hand vs. Armstrong, 34 Ga. R., 232 ; Bass 
vs. Ware, 34 Ga. R., 386 ; Freeman vs. Bass, 34 Ga. R., 363. 
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McCay, J. 


1. Our Code, sections 2538 to 2542, settles, with precision, 
that a child, who has received advancements, shall account for 
them if he proposes to come in as a distributee, and that 
advancements shall be estimated at their value at the time 
they were received, unless there was a value fixed at the time, 
by agreement. The fact that an advancement has become 
valueless, by destruction, or death, or emancipation, since it 
was received, or that it has, by growth, or by appreciation, 
become more valuable, has nothing to do with it. Indeed, 


it would seem to be the express intent of the statute to settle 


this very matter, as it does, by enacting that the value of the 
advancement, at the time of its reception, is the criterion: 
Code, sec. 2542. We see no difference between the loss of a 
slave by death, or his depreciation in value, so as to be worth 
less from sickness, and his loss by the act of the government— 
by emancipation. It is true that the sudden emancipation of 
the slaves of the State, by the results of the late war, has, as 
to this kind of property, made the law of the Code, perhaps, 
an unjust one. The whole advancement has been lost, and 
the estate out of which the heirs are to get their portions, has 
suffered in the same way. So that it now often occurs that 
an advanced child has to account for an advancement, while 
those who have not been advanced, and who have lost their 
share of an estate by emancipation, gets compensation in 
other property. Several such cases, as well as the present, 
have come under my observation. We are inclined to think 
that this rule, prescribed by the Code, needs some modifica- 
tion, to meet the extraordinary circumstances in which we 
now find ourselves. But this modification is not the business 
of the Courts. The Code is plain and positive, and, as a 
general rule, experience proves that it is wise and just. And 
if the anomalous state of things produced by emancipation, 
has, as we think, in the main, true, made the rule, to some 
extent, unjust and inequitable, the remedy is with the Leg- 
islature, and not with the Judiciary. , A Court has no power 
to mould the rules of law to suit the changed circumstances 
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of the country. We, therefore, are constrained to obey the 
law, although in this, ard, perhaps, in many other instances 
of advancements of slaves, it is not strictly equitable. Ifa 
remedy is needed, it is for the Legislature to supply it. 

2. If one die without a will, the law provides how his 
estate shall be distributed, and nothing is a will that does 
not comply with the requirements of the statute. A memo- 
orandum of the intestate, no matter how clearly proven, his 
dying words, in the presence of all his family, no matter 
how just, unless it can be proven as a will, can receive no 
notice from the Courts. 

To allow these memoranda, kept by the testator, perhaps 
with great care and fairness, to point out how his estate shall 
be distributed, would be to repeal the whole law on the sub- 
ject of wills and the distribution of estaies. The deceased 
died testate, or intestate. If the former, his will must be 
probated according to law. If the latter, then the law points 
out the mode of distribution, and his wishes have nothing to 
do with it. 

Suppose the book kept by him had said in express language, 
“T wish my children to be equal at my death, and that my 
estate shall be divided in kind, giving each of the heirs not 
advanced, specific articles, such as the advanced children 
have gotten, and this without regard to the value of the 
articles.” This would clearly bea will. It would dispose of 
his property differently from the disposition made by law. 

Shall we do, by inference, that which we could not do, had 
the testator directed, in words, not executed as a will? Clearly 
not. The statute prescribes the effect of these memoranda of 
alvancements. Ist. They are evidence of the fact of the ad- 
vancement. 2nd. They are prima facie evidence of its value. 
But they are not a will, and they can have no force as a will, 
because not executed as the law requires: Code, 2539. 

3. The Code, section 2542, provides that the advancements 
shall bear interest from the time of the first distribution. 
This is directed to take place in twelve months from the 
administration. Clearly, therefore, the first distribution is 
the time fixed by law for estimated the value of the advance- 
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ments, and the value of the estate. What the estate is worth, 
at that time, after paying the debts, added to the advance- 
ments brought in, and the whole divided by the number of 
distributees, is the share of each. 

Judgment affirmed. 





Barney Hawkins, plaintiff in error, vs. THurston An- 
DREWS, defendant in error. 


When the Court below granted a new trial on the ground that two of the 
jurors who tried the case, were members of the grand jury, and had 
found a true bill against the defendant for the same trespass on tha 
criminal side of the Court, which fact was not known to the defendant 
until after the trial: Held, that this Court will not control the dis- 
cretion of the Court below in granting the new trial. 


New trial because jurors incompetent. By Judge Wor- 
RILL. Muscogee Superior Court. November Term, 1868. 


Hawkins brought trespass vi e¢ armis, against Andrews for 
unlawfully beating him, ete., and obtained a judgment against 
him. 

Andrews’ counsel moved for a new trial, and the Judge 
granted it upon the ground that two of the jurors who tried 
said cause were of the grand jury who had found a true bill 
against said Andrews on account of said trespass, Andrews 
being ignorant of that fact until after the trial. This is 
assigned as error. 


Ramsey & Ramsey, Pat. BRANNON, for plaintiff in error, 
cited secs. 3858-3860, 3847. 


Ingram & CRrAwForp, (by the Reporter,) for defendant. 
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WARNER, J. 


The Court below granted a new trial in this case, on the 
ground that two of the jurors who tried it had been mem- 
bers of the grand jury who had found a true bill against the 
defendant for the same trespass on the criminal side of the 
Court, which is now assigned for error here. By the com- 
mon law, jurors must be omni exceptione majores, and it was 
a principal cause of challenge that one had formerly been a 
juror in the same cause: 3rd Bl. Com., 363. This principle 
of the common law was recognized and affirmed by this Court, 
in the case of The Mayor, etc.. of Columbus, vs. Goetchins, 7 
Ga. R., 139. The defendant was ignorant of the fact that 
the two jurors were disqualified, until after the trial. In our 
judgment, there was no error in the Court below in granting 
a new trial in this case, and this Court will not interfere with 
the exercise of its discretion in doing so. 

Let the judgment of tie Court below be affirmed. 





L. Z. STEINHEIMER, plaintiff in error, vs. I. CoLEMAN, de- 
fendant in error. 


1. When a party is testifying, and his counsel objects to his answering a 
question, if the objection is good it is right to keep him from answer- 
ing it, though he wishes to answer. (R.) 

2. The improper admission in evidence of a paper, is no ground for new 
trial, when the fact shown by it is proved by other legal evidence. (R.) 

8. It is no ground for a new trial that the jury took to their room certain 
receipts which had been ruled out because they were not stamped, 
when it seemed to have occurred by mistake, and it was doubtful 
whether any objection was made to the jury’s taking them, and the 
payments therein mentioned were proved by other testimony. (R.) 

4, When the evidence is in conflict, and no rule of law has been violated 
to the injury of the plaintiff in error, this Court will not control the 
discretion of the Court below in refusing to grant a new trial. 


Remarks by the Judge. Motion for new trial. Before 
Judge WorriLL. Muscogee Superior Court. November 
Term, 1868. 
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Coleman sued Steinheimer upon an account, as follows: 


Rent of store from 28th Feb’y, 1866, to 1st October, 1866, $1,000 00 








Wrapping-paper, twine, Ot6.,..0.corecrcccccccccccese secsscccevenccccesecs 5 00 
Personal services in selling his goods, @ $30 00 per month, 
from 1st March, to 13th August, ........ccsesseccseee cesses seeees 160 06 
Board from 8th April to Ist July, @ $40 00 per month,........ 109 3 
Washing and ironing during same time, .......s0+. cscceesceeeeeeeseees 10 00 
Use of horse and buggy almost every day from 1st March to 28th 
RINE hier nentienenianins <kencenak :entunnbnciened peseemiiennineneeeneanian” 200 00 
Money paid at his request to Morris (carpenter,) for putting 
backs to cotton-cards—paid 28th July, 1866,............00 86 25 
Freight and expenses paid for him, July 12th, 1866,...... $8 45 
Do. I TO teivescnntiscnmneieciiguaaibeneideiscns 1 39 9 84 
Insurance paid for him to R. B. Murdock, Ag’t., 22nd June,... 39 50 
$1,574 89 
Cr. by cash for his goods sold from Ist July, 1866, to 13th Aug., 
I oil oN calcd iat dadindaldianabbac isola ape San eaAae 90 50 
I icine aceicasen seneseane suceenaeesaes supesieonseniuines ~Badessercecees $1,479 39 


The plea was the general issue. On the trial the plaintiff 
testified that, on or about the 1st of March, 1866, he rented 
to defendant, from the 28th of February, 1866, till the fol- 
lowing October, sufficient room in plaintiff’s store for defend- 
ant to keep, exhibit and sell his goods, at the agreed price of 
$1,000 00. Defendant did so occupy said store from the 1st 
of March, 1866, to the 13th of August, 1866. He sold 
defendant’s goods for him, and considered this service, wrap- 
ping-paper and twine worth, at least, $30 00 per month; 
that defendant agreed to pay what said services were reason- 
ably worth; that he boarded defendant from the 8th of April, 
1866, till the following July, at the agreed price of $40 00 
per month, defendant to have his washing done elsewhere, but 
it was done by plaintiff’s servants, and worth $10 00; that 
almost daily, from the 1st of March, 1866, till the 28th of 
June following, the defendant used plaintiff’s horse and 
buggy, to carry him, defendant, to the butcher pen, to carry 
his goods to the auction store, and to ride his wife, using it 
sometimes three or four times in a day, and also used plain- 
tiff’s servant as a driver, agreeing to pay therefor what was 
right; that a horse and buggy cost $5 00 per diem at the 
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livery stable, and plaintiff thought such use was worth 
$200 00; that he paid the carpenter as charged in the bill of 
particulars; that he paid for defendant $9 84 to the Mus- 
cogee Railroad Company for freight, and to Murdock, for 
insuring defendant’s goods, $35 50; that the defendant had 
paid him nothing on any of said accounts, but was entitled 
to the credit stated in the bill of particulars, 

Upon cross-examination, he testified that he paid, as rent 
for said store, $25 00 per month from July to October, 1865, 
and $1,000 00 from October, 1865, till October, 1866; that 
in June or July there was a misunderstanding about the rent 
with the landlord, and he agreed to pay the landlord $3,- 
000 upon the agreement of defendant that he would pay 
$2,000 00; that defendant had many damaged goods, and 
hauled them to and from the auction store very often ; that 
a Baltimore merchant, (whose name he did not recollect,) had 
offered to pay plaintiff $3,000 00 for the store, and buy his 
stock at a large per cent. above costs; that he did not agree 
with defendant to keep and sell his goods, and to take there- 
for twenty-five per cent. of the profits; that in February 
he borrowed $300 00 from defendant, but repaid it about the 
27th of April, 1866; that his servant told him defendant 
had her to do his washing, and paid nothing but a rotten 
belt, worth only twenty-five cents; that defendant had no 
exclusive. control of the horse and buggy, but ordered it 
when he wished. 

Plaintiff ’s counsel tendered in evidence two receipts, pur- 
porting to be signed “ Hunter, Ag’t.,” for $1 50, and $8 34, 
respectively, for freight due the Muscogee Railroad Company. 
They were objected to upon the grounds that Hunter was 
not shown to be the agent of said company, or that the sig- 
natures were his, The objections were overruled. They also 
offered a receipt for $36 25, signed by said Morris, carpen- 
ter, and one for $39 50, signed by Murdock, insurance agent. 
These the Court rejected because they were unstamped. 

Defendant’s counsel introduced seven witnesses to impeach 
the plaintiff, five of whom testified that because of his char- 
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acter they would not believe him on) oath; the other two 
said they would believe him. 

The defendant then testified that he put his goods into 
plaintiff’s store upon an agreement that twenty-five per cent, 
of the profits should be paid plaintiff for rent, and that til] 
defendant went North, plaintiff daily took out his said pay 
therefor ; that he never agreed to pay $1,000 00 for rent, 
could have gotten such room as plaintiff furnished him at 
$25 00 for three months’ rent; that he sold goods for plain- 
tiff, and considered their services in that regard as a fair set- 
off; that the agreed price for his board was $30 00 per 
month, and was regularly paid, and he paid the servant for 
the occasional washing which she did for him; that he never 
hired the horse and buggy, but did occasionally use it, as 
plaintiff had testified, having no idea that he was charged 
for it’; but used it as a friend uses such property of another 
friend, and that he never used them over fifteen or twenty 
times, except when riding with plaintiff to and from his 
meals at plaintiff’s request; that the items of $36 25, paid 
Morris, and $9 84 paid freight to the Muscogee Railroad 
Company, were correct, but he had not paid them because he 
and plaintiff had not settled for his goods sold by plaintiff 
while he, defendant, was in New York; that he repaid plain- 
tiff the $39 50 paid by him to Murdock, insurance agent ; 
that he never took any receipt from plaintiff. 

During this cross-examination, defendant admitted that he 
had been turned out of the ministry of the Jewish Synagogue 
in said county, and was asked by plaintiff’s counsel why he 
was turned out. Defendant’s counsel objected to his answer- 
ing the question. Defendant expressed his willingness to 
answer. The Judge asked the plaintiff’s counsel if he 
insisted upon the question, and he replied affirmatively. He 
then asked defendant’s counsel if they insisted on their ob- 
jection, and they said they did. Thereupon, the Judge 
turned to the defendant, on the witness-stand, and said, loud 
enough for the jury to hear him, “I am perfectly willing to 
hear your explanation, but as your counsel objects, I must 
sustain the objection.” . 




















ATLANTA, JUNE TERM, 1869. 123 





SS —————————_— . . . 
Steinheimer vs. Coleman. 





plaintiff’s counsel to hand the papers to the jury. Where- 
upon, he took up a package containing the said receipts for 
$1 50, $8 34, $36 25, and $39 50, and two other notes or 
receipts, signed by Hunter, as agent for the Muscogee Rail- 
yoad Company, which two last had never been tendered in 
evidence, and it was admitted in the argument that they had 
nothing to do with the case, and said, “shall I give these 
papers to the jury?” The Court replied in the affirmative, 
and the jury took the package. ‘The jury found for the 
plaintiff for $312 59, with interest from 1st January, 1869, 
and costs. | 

Defendant’s counsel moved for a new trial, upon the grounds 
that the verdict was contrary to the weight of the evidence ; 


‘ that the said remark of the Judge to the defendant while on 


the stand, was error; that his allowing the jury to take out 
said package of papers over defendant’s objection, was also 
error. When the motion for new trial came on for hearing, 
plaintiff ’s counsel stated that he did not recollect that 
there was any objection made to the jury’s taking out said 
package, and the Judge said he did not. R. J. Moses stated, 
in his place, that he conducted the cause for defendant, and 
defendant was anxious to explain said receipts, but he refused 
to allow him to do so, because the Court had ruled them out ; 
that in the afternoon of the same day, R. J. Moses, Jr., told 
him that the Court had allowed them to go out with the jury, 
and he replied to R. J. Moses, Jr., that “ it was unheard of.” 
A member of the jury made an affidavit that when the package 
was handed to the jury “Mr. Moses said something about 
the receipts going out, but he, (affiant,) cannot remember 
what.” Nothing else appearing, the Court refused a new 
trial, and this is assigned as error. 


Moses & GERRARD, for plaintiff in error. 


H. L. Bennie, for defendant in error. pee 
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- Browy, C€. J. 


It is the right of the Court, in the exercise of a sound 
discretion during the trial of a cause, to propound to counsel 
on either side any question he may think proper or pertinent 
to the case, 

1. When a party has given up the management of hig 
case to his counsel, and is on the stand, testifying as a wit- 
ness, and a question is propounded by the opposing counsel, 
to which his counsel objects as illegal, but he expresses his 
willingness to answer, it is not error in the Court, if the 
question propounded be illegal, to sustain the objection, and 
refuse to allow the answer to be given in evidence to the 
jury. 

2. When one of the items in plaintiff’s account, is for 
money paid by plaintiff to a railroad company, for the use 
of defendant, and plaintiff tenders a receipt from the agent 
of the company, signed as agent, showing the payment, 
which is objected to, because it is not in proof that the person 
signing the receipt, is, in fact, agent, or that it is in his hand- 
writing, and the Court overrules the objection, and allows 
the receipt to be read in evidence, and the defendant, in his 
testimony, afterwards admits that plaintiff did pay for him, 
to the railroad company, the precise amount mentioned in 

‘the receipt, the admission of the receipt in evidence is no 
ground for a new trial. 

3. When two items in the account are for money paid by 
plaintiff, for the use of defendant, at his request, and plain- 
tiff offers in evidence the receipts of the person to whom the 
money was paid, which are ruled out because they are not 
stamped, and the defendant admits, in his testimony, that 
plaintiff paid for him, to each of said persons, the amount 
specified in the receipt, but swears that he paid back to plain- 
tiff the money which he paid to one of them, which the 
plaintiff, in his testimony, denies, and the receipts are per- 
mitted, by the Judge, to be carried, by the jury, to their 
room, with the other papers in the case, to which defendant's 
counsel afterwards states, in his place, he objected, and one 











nd 
se] 
nt 








ATLANTA, JUNE TERM, 1869. 125 





McCook vs. Cousins. 





of the jurors afterwards swears that he heard defendant’s 
counsel say something about the papers going to the jury, 
but cannot state what he said, and does not state that the jury 
either read or considered the receipts, and neither the Judge 
nor opposing counsel have any recollection that such objec- 
tio was made. Held: that the fact that the jury carried 
out the receipts under these circumstances, is no sufficient 
cause for a new trial. 

The foregoing written decision, made by the Court during 
the session, is sufficient to a clear understanding of the rul- 
ings in this case, and I do not deem it necessary to enlarge. 

4, The evidence was in conflict, and it was the province of 
the jury to weigh it, and determine upon its credibility. No 
rule of law was violated on the trial to the injury of the 
plaintiff in error. 

Judgment affirmed. 





Joun C. F. McCook, plaintiff in error, vs. Pautina F, 
Cousins, defendant in error. 


When C. and E., a freedman, entered into an agreement to rent land, 
and make a crop for that year, and, in pursuance of such agreement, 
E., the freedman, rented land from M., and cultivated the same, and 
made a crop thereon, and, from the evidence in the record, the jury had 
the right to presume that M. had knowledge of the agreement between 
C. and E. as to the manner in which they were working and making 
a crop together: Held, that M. could not retain out of the proceeds 
of the crop E.’s share thereof for provisions furnished to E., without 
the consent of C., the more especially, when it appears that M. had 
made a special contract with E., the freedman, to furnish him provi- 
sions for that year, and had taken other security therefor. 

Held also, that in view of the facts of this case, as presented by the re- 
cord, the Court below did not err in refusing to charge the jury as re- 
quested, nor in the charge as given to the jury on the trial of the case, 
and that the motion for a new trial was properly refused. 


Motion for new trial. Before Judge WorrRILL. Chatta- 
hoochee Superior Court. March Term, 1869. 
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Mrs. Cousins brought an action for money had and re. 
ceived, against McCook, and on the trial the evidence was 
as follows: 

She testified, that she and a negro named Edmund, in 
1866, contracted to farm together, upon land rented from 
Duncan’s estate, and from McCook ; she was to furnish (and 
feed) two mules, and her two sons to work ; he to find him- 
self and hands: and they were to divide the crop equally, 
She sent the negro to McCook to rent his land, and the 
negro reported to her that he had rented it for half the crop 
grown on it. Her sons and mules, with the negro, made 
$800 00 worth of cotton on that place, of which she claimed 
$221 00. She paid the blacksmith’s bills, and furnished 
the tools. About the 1st of January, 1867, she demanded 
her part of the cotton from McCook, and he took it all off 
in the night, and would not say whether he owed her any 
thing or not. She got none of the provisions furnished by 
McCook to the negro; the contract under which McCook 
furnished the provisions to the negro was made six weeks 
before the negro rented the land, and 8. D. Harp stood the 
negro’s security. She and the negro also cultivated the 
Duncan place. 

A witness testified, that while McCook was taking six 
bales of the cotton to Columbus, he asked McCook what 
part Mrs. Cousins would get, and he replied, but a small 
part, after the negro settled his provision account. 

McCook testified, that about the 1st of February, 1866, 
he furnished said negro said land, a mtile and its feed, and 
the negro agreed to find himself, cultivate the land in cotton, 
and give McCook half; at the same time, he agreed to fur- 
nish the negro with provisions for himself and his family, 
thirteen in number, and the negro bound the whole of his 
half of the crop for payment for said provisions: He did 
not know Mrs. Cousins in the contract, nor what contract 
she had with the negro. He admitted that her children and 
mules worked on his land, and said his mule worked on the 
Duncan place. He admitted that he sold all the cotton for 
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$341 21, and proved his account against the negro, amount- 
ing 10 $571 00. 

A witness testified that Mrs. Cousins told her she had no 
interest in the cotton made by the negro on the McCook 
place. McCook’s wife testified that, in June or July, 1866, 
Mrs. Cousins told her that she did not expect to get any of 
that cotton. And said Harp testified that, in the spring of 
1866, she said to him, that, under the contract, she was not 
to have any of that cotton. 

The Court charged the jury, that if the evidence showed 
that the negro rented the land from McCook, and promised 
to give him half of the crop raisea on it, and that the negro 
and Mrs. Cousins agreed to cultivate the land together, and 
divide the part which would fall to them, and that it was 
part of the negro’s and McCook’s contract that McCook 
should retain said crop, and sell it, and reimburse himself 
for supplies furnished to the negro, then McCook could not 
retain the entire proceeds of the cotton, unless it appeared 
that Mrs. Cousins was a party to or agreed to it. 

He was requested by defendant’s counsel to charge the 
jury, that if McCook, at the time he contracted with the 
negro, did not know of the arrangement between her and . 
the negro, he had the right, under his contract with the 
negro, to retain the entire proceeds of the sale of the cotton 
to reimburse himself for supplies furnished the negro under 
said contract. The Judge would not so charge. 

The jury found for the plaintiff, $225 00. 

McCook’s counsel moved for a new trial, upon the grounds 
that the charge, and refusal to charge, were erroneous, and 
because the verdict was contrary to law, and the charge, and 
the evidence. 

At a subsequent time, they moved to amend, by adding a 
ground upon newly-discovered evidence. But the affidavit 
of the party did not state specifically what facts he had dis- 
covered, nor what witnesses would testify to them, but gene- 
rally that he expected to show important facts going to prove 
that Mrs. Cousins had no interest in the cotton raised on 
McCook’s place. 
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The Judge refused a new trial, and this is assigned as 
error. 


D. H. Burts, for plaintiff in error, cited 37 Ga. R,, 94, 
as to the refusal to charge; 37 Ga. R., 676; 31 Ga. R,, 
34—128, as to newly-discovered evidence; and as to grant- 
ing new trials, 37 Ga. R., 557; 30 Ga. R., 476; 25 Ga, 
R., 184. 


E. G. Rarrorp, for defendant, said the negro could not 
bind Mrs. Cousins’ part of the crop, Irwin’s Code, secs, 2678, 
2907; the newly-discovered evidence is cumulative only, 
Grubb vs. Kalb, 37 Ga. R., 464; and is immaterial, Moore 
vs. Ulm, 34 Ga. R., 569; Code, sec. 3665; McCook has 
no lien on the cotton, Wyatt vs. Turner, 37 Ga. R., 640, 


WARNER, J. 


The error assigned to the judgment of the Court below in 
this case, is in overruling the motion for a new trial on the 
several grounds specified in the motion therefor. It appears © 
from the record that Mrs. Cousins, the plaintiff below, and a 


- freedman by the name of Edmund, entered into a contract to 


farm together on rented land; that they rented the Duncan 
place for that purpose, and also rented land from McCook, 
the defendant, and worked both places during the year 1866. 
It also appears that six weeks before the land was rented 
from the defendant Edmund, the freedman, had made an 
independent contract with him to furnish him (Edmund, 
with provisions for that year, for which one Harp stood 
Edmund’s security. The dispute between the parties is in 
relation to the defendant’s retaining the proceeds of the rent- 
er’s share of the crop to pay for provisions furnished Ed- 
mund, to the exclusion of Mrs. Cousins, who claims her 
share thereof as one of the contracting parties. There is 
evidence in the record from which the jury had the right to 
presume that the defendant had knowledge of the terms of 
the agreement between Mrs. Cousins and Edmund, as to the 
manner in which they were working and making a crop to- 
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gether on the rented land; and if so, the defendant had no 
right to retain out of her share of the proceeds of the crop 
what was due him for provisions furnished Edmund, without 
her consent, the more especially when it appears that six 
weeks before the land was rented to Edmund and Mrs, Cous- 
ins, the defendant had made a special contract with Edmund 
to furnish him provisions for that year, and had taken other 
and independent security therefor. The defendant should 
pay Mrs. Cousins her share of the crop made on the land, 
and if Edmund’s share thereof is not sufficient to reimburse 
him for provisions furnished, then he must look to Edmund 
and his security for the balance that may be due. 

The charge requested of the Court by the defendant’s 
counsel was properly refused, on the ground that it assumed 
that the defendant had the right to retain the entire proceeds 
of the sale of the cotton, to reimburse himself for supplies 
furnished the negro under the contract, whereas, in no event 
did he have the right to retain the entire proceeds of the sale 
of the cotton to reimburse himself, unless the provisions fur- 
nished should be of sufficient value to amount to the entire 
proceeds of the sale of the cotton, which was proved to have 
been $841 21. The evidence of the witnesses on the trial 
was conflicting, but their credibility was a question for the 
jury. 

The ground taken for newly discovered evidence is entirely 
too vague and uncertain to sustain a motion for a new trial. 
In view of the facts of this case, as disclosed by the record, 
we are of the opinion that the Court below did not err in re- 
fusing to charge the jury as requested, nor in the charge as 
given, and that the motion for a new trial was properly 
refused. 

Let the judgment of the Court below be affirmed. 


VoL. XXXIx—9. 
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JoHN H. Lovexacs, plaintiff in error, vs. Cas. A. Surry 
et al., defendants in error. 


A suit was instituted on a guardian’s bond against the principal and ge. 
curity to recover the amount of a judgment alleged to have been rep- 
dered against the guardian, and when the judgment was offered in 
evidence it appeared to have been rendered against the defendant 
therein in his individual capacity, and not as guardian. The plaintiff 
then moved the Court to amend the judgment, upon the ground that it 
was rendered upon a note signed by the defendant in his individual ca- 
pacity, but in the body thereof promised to pay the plaintiff the 
amount specified in the note ‘‘as guardian,’’ without stating for whom 
he was guardian. The Court refused the motion to amend the judg- 
ment, and non-suited the plaintiff’s case upon the evidence offered to 
charge the guardian and his security in a suit upon his guardian’s bond 
for the amount of the judgment claimed by the plaintiff: Held, that the 
guardian could not, by any contract, bind the estate of his ward so as 
to render his security liable therefor, other than such as are specially 
allowed by law, as provided by the Code, and that there was no error 
in the refusal of the Court to allow the judgment to be amended, and 
in granting the non-suit, upon the statement of facts contained in the 
record. 


Suit on guardian’s bond. Amendments. Decided by Judge 
Worritut. Harris Superior Court. April Term, 1869. 


On the 13th of December, 1865, Smith made three prom- 
issory notes, payable one day after date, signed “Chas, A. 
Smith,” in which the promise is as follows: “I, as guardian, 
promise to pay John H. Lovelace or bearer,” ete. 

Upon these notes Lovelace brought “complaint” against 
Smith as “guardian for Catharine N. Simpson and Louisa J. 
Simpson.” Smith’s attorney confessed judgment to the plain- 
tiff, and Lovelace’s attorney entered up judgment as follows: 
“ Whereupon it is considered by the Court that the plaintiff 
do recover of the defendant the sum of four hundred and 
ninety-six dollars and sixty cents, for his principal debt ; the 
further sum of twenty-eight dollars and ninety-one cents for 
his interest, and the sum of six dollars for his costs of suit 
in this behalf laid out and expended, and defendant in 
mercy.” 

Subsequently, an action against Smith and Wm. E. Far- 
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ley was brought, in the name of the Ordinary, for the use of 
Lovelace, averring that Smith, in December, 1860, with Far- 
ley as his security, gave a guardian’s bond, to be void if 
Smith should do and perform all the duties of guardianship 
for the person and property of said Simpsons, as the law re- 
quired of him, (the bond is set out in hee verba;) that Love- 
lace had obtained his said judgment “ against the defendant, 
Charles A. Smith, upon three promissory notes, given in his 
representative character, and that said Smith, as guardian, 
ete., refuses and has failed to pay said judgment, and that 
said defendant is wholly insolvent,” and therefore was guilty 
of a breach of said bond, etc. Its conclusion is in the usual 
form. 

When this last cause came on for trial, counsel for Love- 
lace moved to amend said judgment, so as to make it bind 
the estate of said wards in Smith’s hands, the avowed ob- ~ 
ject being to use it, when so amended, as evidence in the 
cause on trial. The Judge refused to allow the amendment, 
and no other evidence was offered. Defendant’s attorney 
then moved. to dismiss the cause, and the Judge dismissed it, 

Complaint is made here of each of said rulings of the 


Judge. 


L, L. StAnFoRD, for plaintiff in error, cited Irwin’s Code, 
sec. 3,444; J. J. of Inf. Court Irwin Co. vs. Sloan, e¢ al. ; 
7 Ga. R., 38. 


Jas. M. Mosuey, by L. E. BLeckuey, for defendant, 
replied that said notes did not bind the effects of the wards ; 
5th Ga. R., 56; 7th, 43-4; 8th, 241; 25th, 240; Byles on 
Bills, 117; Ch. on Con., 283; Ch. on B., 225; Ch. Pl., 33 
to 34; Par. on Con., 109, 110; 1st Kelly (Ga. R.) 36; 3d, 
126; 9 Ga. R., 184; 13th, 258, 468; 28 E. 0.8. R., 33; 
Toller, 133-4; 2 Bailey, 317; 4 Conn., 544. 
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WARNER, J. 


This was a suit instituted in the Court below on a guard- 
ian’s bond, against the principal and his security, to recover 
the amount of a judgment alleged to have been rendered 
against the guardian. When the judgment was offered in 
evidence, it appeared to have been rendered against the de- 
fendant therein, in his ¢ndividual capacity, and not as guard- 
ian. Objection having been made to the introduction of the 
judgment in evidence, for the purpose of charging the guard- 
ian and his security in a suit upon the bond, for a breach 
thereof, the plaintiff’s counsel then made a motion to the 
Court for leave to amend the judgment, upon the ground 
that it was rendered upon a note signed by the defendant, 
Smith, in his individual capacity, but, in the body thereof, 
promised to pay the plaintiff the sum of money specified 
therein, “as guardian,” without stating for whom he was 
guardian. The Court refused the motion to amend the judg- 
ment, and then non-suited the plaintiff’s case upon the evi- 
dence offered, as contained in the judgment, to charge the 
guardian and his security in a suit upon the bond, to recover 
the amount of such judgment as claimed by the plaintiff. 
The judgment offered in evidence was rendered against 
Smith, in his individual capacity, and the question is, whether 
it could have-been amended so as to be entered up against 
Smith, as guardian, upon the statement of facts disclosed by 
the record. The notes on which the judgment was rendered 
read as follows: “I, as guardian, promise to pay John H. 
Lovelace or bearer, etc.,’ and were signed “Charles A. 
Smith.” Story on Promissory Notes, states the rule in such 
cases to be, that, “ As to trustees, guardian’s, executors, and 
administrators, and other persons acting en autre droit: they 
are, by our law, generally held personally liable on promis- 
sory notes, because they have no authority to bind ex directo 
the persons for whom, or for whose benefit, or for whose 
estate they act, and hence, to give any validity to the note, 
they must be deemed personally bound as makers. It is true, 
that they may exempt themselves from personal responsibility 
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by using clear and explicit words to show that intention ; but 
in the absence of such words, the law will hold them bound. 
Thus, if an executor, or administrator should make or indorse 
a note, in his own name, adding thereto the words “as exec- 
utor,” or “as administrator,” he would be personally respon- 
sible thereon. If he means to limit his responsibility, he 
should confine his stipulation to pay out of the estate?” Story 
on Promissory Notes, sec. 63. A promise to pay, “as guard- 
ian,” comes within the same principle. The more especially 
is this so, under the special provisions of the Revised Code. 
By the 1821 section, it is declared that “guardians may 
make contracts for labor or services with persons of color, or 
with white persons, for the benefit of the estates of their 
wards, upon such terms as they may deem best; and all such 
contracts, made in good faith, shall be a charge upon and 
bind said estate, whenever the same are approved by the Ordi- 
nary of the county.” The 1828 section of the Code declares 
that “ the guardian cannot borrow money and bind his wards 
therefor, nor can he, by any contract other than those specially 
allowed by law, bind his ward’s property, or create any lien 
thereon.” The object sought to be accomplished here is, to 
bind the ward’s estate, (that is to say, some ward’s estate, for 
the name of the ward is not stated in the notes,) by the 
individual contract of Smith, which, in our judgment, can- 
not be done in view of the facts of this case. There was no 
error, therefore, in the refusal of the Court to allow the judg- 
ment to be amended so as to bind the ward’s estate, nor in 
granting the non-suit for the want of evidence to entitle the 
plaintiff to recover the amount of the judgment in a suit 
therefor, on the guardian’s bond. 
Let the judgment of the Court below be affirmed. 
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JosEPpH Dove.ass, plaintiff in error, vs. M. S. THomsoy, 
defendant in error. 


When the equity of the bill is fully sworn off by the answer, and the 
bill is retained for a hearing, and no irreparable mischief can result, 
this Court will not control the discretion of the Court below, in dis- 
solving the injunction. 


Equity. Dissolution of injunction. By Judge Co xz, 
Bibb Superior Court. February Term, 1869. 


Douglass’ bill against Thomson and the sheriff of said 
county, contained the following averments: Douglass bought 
of D. W. Hammond a plantation, containing eight hundred 
acres of land, at $6,400 00, and gave his note therefor, signed 
by Thomson as security, and secured by a mortgage on the 
land. Douglass paid $3,000 00 on the note, and Hammond 
sued him and Thomson thereon, and obtained judgment for 
$4507 00 and interest. The fi. fa. issued, and was levied on 
the land. Then Douglass contracted with Thomson to give 
him Douglass’ prospective interest in the land, upon condi- 
tion that Thomson would aid him in removing the encum- 
brances resting upon it. To effect this, one Tutt agreed to 
deliver Thomson fifteen bales of cotton by the ensuing Janu- 
ary. Douglass remained in possession of the land. Thomson 
paid off the fi. fa., as security, and took a transfer of it to 
himself, and without actual notice to Douglass, had the land 
sold under the fi. fa., and bid it in for $800 00, when it was 
worth $6,000 00 or $7,000 00. Of this, Douglass knew no- 
thing, till informed by his friends. 

To aid him in carrying out his agreement with Thomson, 
Douglass transferred to Thomson the personalty on said plan- 
tation, mules, hogs, tools, etc., etc., but continued to use them 
on the plantation. Douglass demanded of Thomson that he 
enter said ji. fa. satisfied by reason of said purchase ; but 
Thomson would not satisfy it, and claims the land and per- 
sonalty as his own. On the 4th of January, 1869, Thomson 
sued out against Douglass a possessory warrant for the per- 
sonalty, and a warrant against him as his tenant holding the 
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Jand beyond his term, and placed these warrants into the 
sheriff’s hands for execution. 

Douglass prayed injunction against said warrants, that the 
conveyance of the personalty be cancelled, and that the fi. fa. 
be entered satisfied. 

The injunction was issued and served. 

Thomson answered as follows: (the averments not denied 
or explained, were admitted) On the 24th of September, 1867, 
Douglass, by regular deed, conveyed said land to Thomson, 
for the expressed consideration of $500 00. On the 15th of 
November, 1867, Hammond received of Thomson $4,549 09, 
$3,500 00 of which was receipted on said fi. fa. that day, and 
transferred the fi. fa. to Thomson. On the next day, Doug- 
lass, for the expressed consideration of $2,500 00, conveyed 
to Thomson said personalty, save a sufficiency of the proceeds 
of the crop to pay $700 00, for which one Moore held a 
mortgage on said personalty, and the wages of the laborers. 
On the 17th of November, 1867, Tutt, for the expressed 
consideration of $1,400 00 paid him by Douglass, conveyed 
to him said personalty. On the 3d of December, 1867, 
Thomson bought said land at sheriff’s sale. On the 31st of 
December,. 1867, Douglass rented said land and personalty 
from Thomson, agreeing to render him as rent one-third of 
the crop made during 1868, and to replace any of the per- 
sonalty that should die or be destroyed, and that all made ~ 
by Douglass, above expenses, should go the payment of said 
fi. fa., and that, if Douglass worked faithfully, he was to 
have the privilege of selling the land, so as to make some- 
thing for himself, if during the year he paid off all the 
claims. It was further agreed, that if Douglass’ crop pros- 
pects were good, Thomson would advance necessary pro- 
visions, the cost of which, with interest, would be repaid 
him. After the levy, and after Douglass made said deed, 
but when does not appear, Douglass and Thomson entered 
into an agreement, by which Douglass promised to raise 
$1500 00, or thereabouts, by the ensuing January, to go 
towards paying said fi. fa., and Thomson agreed to remove 
the encumbrances from the land, and allow Douglass to re- 
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deem it by paying what might be due Thomson on the first 
of that January. So much of the answer appears by the 
papers attached to it as exhibits. 

Thomson answered, that Tutt was working the land, and 
was to deliver the fifteen bales of cotton by the 1st of Novem- 
ber, and enough to make it $1,500 00 by the Ist of January, 
The sale of the land under the ji. fa. had been postponed till 
the first Tuesday in December, and the fi. fa. was levied on 
the personalty, thereby breaking up the farming operations, 
Thomson was then paying three per cent. per month for bor- 
rowed money, and yet was forced to pay off the fi. fa. He 
was also forced to pay Moore $703 00 to remove his mort- 
gage, to pay the laborers $297 53, tax $34 12, and attor- 
ney’s fee $50 00, to enable Douglass to carry on the farm. 
Thomson got but $392 02 for what cotton was delivered to 
him. Under these circumstances, he allowed the sale of the 
land by the sheriff, and bid it in to secure himself. This 
sale was well known to Douglass, and, during December, 
Thomson permitted Douglass to try to sell the land, and pay 
said debts, agreeing that Douglass should have all the sur- 
plus. Douglass tried but failed, and then made said lease 
of 31st December, 1867. At the end of 1868, Douglass paid 
Thomson the stipulated rent, but refused to deliver posses- 
sion of the premises, and applied for an assignment of his 
homestead out of the same. Douglass never requested Thom- 
son to satisfy the fi. fa. Thomson said the land and person- 
alty was not worth what he had already paid, and in support 
of this opinion, referred to the appraisement when the home- 
stead was applied for. (What that was does not appear.) 
He said, he was ready to reconvey upon being repaid. He 
said the exhibits stated the facts (but he did not say he paid 
said considerations expressed in the contract), that Douglass 
was insolvent, and prayed a bond for damages. 

Upon the filing of this answer, Thomson moved to dissolve 
the injunction. At the hearing, Douglass produced the affi- 
davits of two witnesses, who affirmed that said land was 
then worth $6,000 00. The Chancellor dissolved the in- 
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junction, upon the ground that the equity of the bill was 
sworn off. This is assigned as error. 


W. Por, for plaintiff in error. 


O. A. Locurane, (by Judge Cuark), for defendant in 
error. 


Brown, C. J. 


While Douglass, the plaintiff in error, has been very un- 
fortunate in his management, and has sustained heavy loss, 
we do not see how it has resulted to the benefit of Thomson, 
his surety, who had no interest in the purchase, but became 
surety for Douglass for his accommodation, and has had to 
borrow money at three per cent. per month to meet the obli- 
gation of Douglass, for which he was bound as surety. Since 
the purchase of the land by Thomson, his answer shows that 
he gave Douglass a fair opportunity to sell it, and pay back 
to him what he had paid out, with privilege to retain the 
balance for his own benefit; and Douglass found himself 
unable to make a sale for a sum sufficient to indemnify 
Thomson against loss. Indeed, Thomson swears that he is 
still willing to reconvey the property, if he can get his 
money back. ; 

Judge Cole decided that the equity of the bill was sworn 
off by the answer, and dissolved the injunction, but held up 
the bill for a hearing on its merits. We cannot say that he 
abused the discretion vested in him by law. 

As Douglass had rented the lands from Thomson, and 
paid rent as a tenant, and as Thomson had been put to 
great inconvenience, and had paid out a large sum of money 
to protect his property from levy and sale, when he was only 
a surety, we think he is entitled to the possession of the 
premises pending the litigation. This is the effect of the 
ruling of the Court below, as we understand it, and we find 
no fault with it. 

Judgment affirmed. 
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JoHN E. Jones e¢ al., plaintiffs in error, vs. MAcon anp 
BruNSWICK RAILROAD Co., et al., defendants in error, 


1, An injunction which is a harsh remedy should not be granted until a 
clear prima facie case is made by the bill. The allegations must be 
direct and positive. A charge that they are true ‘‘on information 
received from others, ’’ is insufficient. 

2. It is not necessary to the adjudication of this case, for this Court to 

decide whether the 5th section of the Act granting the aid of the 

State to the Air-line Railroad Company, when applied to any other 
Company, is constitutional or not. 

Said section, if constitutional, does not confer upon any citizen or tax 
payer of this State any right to institute auy suit, or to file any Dill in 
any court of this State, to inquire into the conduct of the Legislature 
in the passage of any Act or resolution on the subject of State aid, or 
into the conduct of the Executive in issuing the bonds of the State, as 
both are responsible to the people alone, and not to the Courts; or to 
inquire whether the company has complied with the terms of the Act 
granting State aid or whether the necessary subscriptions have been 
made or to intermeddle in any way in the affairs of the Company, 
farther than is necessary to the investigation of the single question, 
whether the Company has sold the bonds endorsed by the State for less 
than ninety cents in the dollar; and in case of sucha bill filed bya 
citizen or tax payer, the Court should confine the investigation to that 
issue alone. 

4, It was the duty of the Chancellor under the resolution passed by the 
Legislature on the 28th day of January, 1869, to dissolve the injunc- 
tion in this case, 


9 


Constitutional laws. Injunction. Decided by Judge Coe. 
Chambers. Bibb county, March 1869. 


William B. Hodgson, John L. Mustain, and John FE, 
Jones, by their bill made this case: They charged that the 
Macon and Brunswick Railroad Company was an incorpora- 
tion of this State, having its principal office in said county, 
that they, complainants, are citizens of the State of Georgia, 
and tax payers thereof; that the Legislature of said State 
passed “An Act entitled an Act to extend the aid of the State 
to the completion of the Macon and Brunswick Railroad, and 
for other purposes,” approved 3d day of December, 1866, of 
which the following is a copy: 
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“Whereas, the Macon and Brunswick Railroad has been 
completed to the distance of fifty miles from the city of 
Macon, and is thoroughly equipped, and daily trains are 
running thereon, and seventy miles additional are graded and 
ready for the superstructure; and, whereas, its completion to 
Brunswick would greatly inure to the benefit of the State in 
developing its agricultural, commercial and manufacturing 
interests ; and, whereas, by reason of the financial embarrass- 
ments resulting from the late war, the stockholders of said 
railroad are unable to supply the capital necessary to the 
completion of this great work : 

Section I. Be it enacted, ete., That his Excellency, the 
Governor be, and he is hereby authorized to place the endorse- 
ment of the State of Georgia on the bonds of the Macon and 
Brunswick Railroad Company, which said Company may 
issue to the amount of ten thousand dollars per mile for as 
many miles of said road as are now completed, and the like 
amount per mile for every additional ten miles, as the same 
may be completed and placed in running order, on the fol- 
lowing terms and conditions, to-wit: Before any such en- 
dorsement shall be made, the Governor shall be satisfied that 
as much of the road as the said endorsement shall be applied 
for, is really finished and in complete running order, and that 
the said road is free from all liens and mortgages, or other 
incumbrances which may, in any manner, endanger the secu- 
rity of the State ; and, upon the further condition and express 
understanding that any endorsement of said bonds when thus 
made, shall not only vest the title to all property of every 
kind which may be purchased with said bonds in this State 
until all the bonds so endorsed shall be paid, but the said 
endorsement shall be and is hereby understood to operate as 
a prior lien or mortgage on all the property of the company, 
to be enforced as hereinafter provided for. 

Sec. II. In the event of any bond or bonds endorsed by 
the State, as provided in the first section of this act, or the 
interest due theren, shall not be paid by said Railroad Com- 
pany at maturity, or when due, it shall be the duty of the 
Governor, upon information of such default by any holder of 
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said bond or bonds, to seize and take possession of all the 
property of said railroad company, and apply the earnings 
of said road to the extinguishment of said bond or bonds or 
coupons, and sell the said road and its equipments and other. 
property belonging to said Company, in such manner, and at 
such time, as in his judgment may best subserve the interest 
of all concerned.” 
Sec. III. Repeals conflicting laws. 


And the Legislature afterwards and before the endorsement 
| by the Governor of any of the said bonds of the Macon and \, 
Brunswick Railroad, for the purpose of still further restrict- 
ing the endorsement of the said bonds, and the use thereof by 
the said railroad company, and the security of the State on 
| account thereof, passed a resolution, which was approved on 
the 4th December, 1866, of which the following is a copy: 





“Whereas, A bill has been passed at this session of the 
General Assembly, entitled ‘An act to extend the aid of the 
State to the completion of the Macon and Brunswick Rail- 
road, and for other purposes ;’ and whereas, the said bill 
authorizes his Excellency, the Governor, to place the endorse- 
ment of the State on the bonds of said company; and 
whereas, no limitations were fixed upon the terms of sale of 
said bonds; therefore, 

“Be it resolved, That said company shall not sell or dispose 
of the bonds thus endorsed by his Excellency for more than 
| ten per cent. discount, and the endorsement of the State upon 
the bonds of the said company shall not exceed one million 
| of dollars, until an amount of capital equal to the additional . 
endorsement shall be bona jide subscribed and paid into said 
company. 

: “9d. Be it further resolved, That in order more fully to 
) secure the payment of the bonds of said railroad company, 
it shall be the duty of said company to set apart annually 
two per cent. of the amount endorsed for, as a sinking fund, 
which shall be invested in State bonds and deposited with 
the Governor, to be held in trust for said company, and 
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which shall be applied exclusively to the payment of the 
bonds of said company. 

“3d. Be it further resolved, That his Excellency, the 
Governor, be authorized to withhold his endorsement upon 
the bonds of said company until the President and Directors 
of said company give him written acceptance of the terms of 
these resolutions, and that these resolutions are received as 
explanatory of the bill extending the aid of the State to said 
Macon and Brunswick Railroad Company, and equally bind- 
ing with said Act.” 


The credit of the State thus given to the Macon and 
Brunswick Railroad Company was extended upon the faith 
of the facts stated in the preamble to the Act, that the road 
was fully finished to the distance of fifty miles from the city 
of Macon, fully equipped and in complete running order for 
and with daily trains, and for the sole purpose of enabling 
said company to continue, extend and complete said road, 
from the point at which it was then finished and in good 
running order, by the purchase, withthe aid thus extended 
to said company, of new iron, machinery, material and labor 
for that purpose. 

Afterwards, to-wit, on the ........ « Oy OF scserissadivens » in 
the year eighteen hundred and sixty —, the then Governor 
of the State of Georgia, in execution of the powers conferred 
on him by the foregoing Act of the Legislature, endorsed and 
delivered to said company five hundred thousand dollars, 
upon the terms, conditions and limitations imposed by the 
aforesaid Act and Resolutions of the Legislature, and for the 
purposes and uses therein specified, and for no other purpose, 
and so the same were taken and accepted by the said Macon 
and Brunswick Railroad Company. 

Said company, after receiving said bonds, so endorsed by 
the State for the purposes aforesaid, being unable, after the 
most diligent efforts, to negotiate said bonds within the limits 
imposed by the Resolutions of the Legislature as aforesaid 
for cash, or material at cash prices, to continue the work on 
said railroad towards its completion, according to the letter, 
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as well as the plain intent and meaning of said Act and Res- 
olutions—fraudulently, and in violation of the terms and 
conditions upon which the State gave the endorsement—bor- 
rowed money, and hypothecated some of said bonds for 
securing the payment thereof, receiving much less than ninety 
cents in cash on the dollar of the amount of bonds thug 
hypothecated. The said company, also in violation of the 
intent of the said Act and Resolutions, transferred a large 
portion of said bonds in payment of debts contracted and 
incurred by said company and for the building and equip- 
ping and running of said road from the city of Macon to 
the point fifty miles distant therefrom, to which it was rep- 
resented to be finished and in complete running order; that 
the whole of the first bonds so endorsed by the State, to the 
amount of five hundred thousand dollars, was disposed of by 
the said company, by borrowing money upon them, ata 
greater discount than ten cents en the dollar, as above stated, 
in paying off its debts and other like purposes, contrary to 
the true intent of the said Act and Resolutions, and in express 
violation thereof. None of the said bonds, or money received 
therefrom by hypothecation or otherwise, was applied by said 
company to the continuation, extension and completion of 
the balance of the line of said railroad, or in the purchase of 
iron, machinery, material, or payment of additional labor, as 
contemplated by the Legislature in granting said aid, so as 
to secure the State from the payment of said bonds, or any 
part thereof. 

Although ......... years have elapsed since the issuing and 
endorsement of said bonds, the said railroad company has 
failed to set apart two per cent. annually on said sum so en- 
dorsed, and deposit the same with the Governor of the State, 
to provide a sinking fund for the payment of said bonds, as 
provided for by the Resolutions aforesaid, and in utter vio- 
lation thereof, and of the terms and conditions.on which said 
endorsements were made; nor did the said railroad in the 
disposition of any of said bonds, so endorsed by the State as 
aforesaid, whether by hypothecation, in payment of the old 
debts of said company, or otherwise, realize as much as 
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ninety cents on the dollar, or on any part thereof, but a much 
less sum. The same were hawked about the various markets 
by the said railroad company and the holders thereof, after 
such transfer, ata much less sum, and at prices ranging from 
sixty to eighty-five cents on the dollar, and in no instance 
was as much as ninety cents on the dollar in cash or its 
equivalent realized; all of which was in violation of the 
terms and conditions on which said aid was given, and on 
which the bonds so endorsed were received by the said com- 
pany, and to the injury of the State of Georgia and of all the 
citizens and tax payers thereof. 

To further protect and secure the State and the citizens 
and tax payers thereof, against loss or injury on account of 
the endorsement of these bonds, and others of like character, 
and issued for like purposes, and to confine this railroad 
company, and all other companies of the State for like pur- 
poses, to the use of its bonds by such railroads exclusively 
to the objects for which the aid was given, and upon the 
terms and conditions imposed, the Legislature passed another 
Act, entitled “An Act to loan the credit of the State of 
Georgia to the Georgia Air Line Railroad Company, and for 
other purposes,” approved 21st September, 1868, by the 5th 
section of which it was enacted, “That no railroad company 
in this State shall, under any pretext, sell or dispose of any 
bonds issued to it by the State, or any of its own bonds en- 
dorsed by the State, at less than ninety cents in lawful money 
of the United States. And in case any such company to 
which the State has, or may extend aid, by any direct con- 
tract, or by any evasion or pretext, sell or dispose of, or 
attempt to sell or dispose of, any bonds issued or endorsed by 
the State as aforesaid, for less than ninety cents on the dollar, 
it shall be the duty of his Excellency, the Governor, to with- 
hold all further issue of bonds to such company, and all 
further endorsement of the bonds of such company. And 
any citizen or tax payer in this State may appeal to the 
Courts in his own name, to restrain such illegal use of the 
bonds so issued or endorsed to said company, and to discover 
the fraudulent or illegal use made of such bonds by reason of 
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which the credit of the State may be depreciated, and the 
burdens of citizens increased. And said endorsements shal] 
in no case exceed the amount per mile already invested by 
stockholders or private persons and actually paid in by such 
stockholders, nor shall said endorsement exceed one million 
five hundred thousand dollars in any event.” 

After this enactment, and with a full knowledge of the 
terms and conditions imposed thereby and therein, and with- 
out any further or additional subscription to the capital stock 
of said Macon and Brunswick Railroad Company to that 
previously subscribed, paid in and invested in the building of 
said road and its equipment, and which the bonds of the 
company, previously issued, endorsed by the State, negotiated 
as hereinbefore set forth and stated, fully represented and 
covered, the said railroad company entered into an agree- 
ment with George D. Morgan, of the city of Boston and 
State of Massachusetts; and Dabney, Morgan & Co., M. R. 
Jessup & Co., S. L. M. Barlow, Morris Ketchum, D. Willis 
James, James R. Jessup, Foster & Thompson, J. 8. Morgan 
& Co., James Godwin, L. P. Mintum & Co., J. Milbank, 
W. R. Garrison, W. H. Hays and William H. Gray, all 
residents of the State of New York and city of New York, 
in which it was stipulated by said persons and firm that they 
would finish said railroad, equip and put it in complete run- 
ning order, according to the original design of the charter 
thereof; and, in consideration therefor, the company agreed 
to issue its bonds, and cause the same to be endorsed by the 
State of Georgia, under the power conferred by the aforesaid 
Acts and Resolutions of the Legislature of said State, at the 
rate of $10,000 00 per mile, as each ten miles of said road 
should be finished by said company, and to be delivered to 
said persons as part payment for their said work, so agreed 
to be done by them, at the nominal rate of ninety cents on 
the dollar, and so on, until the whole work was finished; 
and then the said railroad company was to transfer to said 
persons, as a further and additional payment for said work 
so agreed to be done by said persons, $1,500,000 00 of the 
stock of said company, which said railroad company then 
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and there guaranteed and contracted should pay eight per 
cent, dividends annually, and to be preferred to all other 
stock in said company, and, also, $1,000,000 00 of the unen- 
dorsed bonds of said company. And under said agreement, 
said Dabney, Morgan & Co., e¢ al., have gone on and sub- 
let contracts for the grading, superstructure, and other work 
on said road, to George G. Hull, of Chatham county, and 
Denmead, of the county of Cobb, Sears & Holeman, of the 
county of Spalding, and others ; and the said parties so con- 
tracting with the Macon and Brunswick Railroad Company, 
by themselves, their agents and sub-contractors, on the faith 
of, and under said agreement, have gone to work on said 
road ; and ten additional miles having been completed, the said 
railroad company issued its bonds for the sum of $100,000 00, 
and obtained the endorsement of the State of Georgia, by his 
Excellency Governor Bullock. Subsequently, and on the 
Sissi day of......, in the year eighteen hundred and sixty-......, 
said railroad company delivered the whole of the bonds so 
endorsed, as aforesaid, to the said Dabney, Morgan & Co., and 
others, in part payment for their work on said road, as afore- 
said, done and to be done. 

Said agreement, and said transfer of said bonds as last afore- 
said, is illegal, contrary to the letter, the plain intent and 
meaning of the atoresaid Acts and Resolutions of the Legis- 
lature of the State of Georgia, and in fraud of the same, and 
the restrictions, terms and conditions upon which said aid 
was given, and the issuing, negotiation and use of the said 
bonds of said company so endorsed or to be endorsed by the 
State of Georgia for that, although the said persons so con- 
tracting with said railroad as aforesaid, and to whom said 
bonds were transferred, and to be transferred as they should 
issue, took the same at the nominal sum of ninety cents on 
the dollar; yet, under the agreement of the railroad com- 
pany to transfer to said persons, in addition, the sum of 
$1,500,000 00 in the guaranteed eight per cent. preferred 
stock, without regard to the actual cost of the building, com- 
pletion and equipment of said road, which complainants, 
on information received from others, charge to be the fact. 


Vou. xxx1x—10, 
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The said railroad company did not receive, nor were to re- 
ceive, as much as ninety cents on the dollar of said bonds go 
transferred and agreed to be transferred, nor anything equiy- 
alent thereto, but a much less sum; the whole scheme was a 
pretext to avoid or evade the plain requirements of the Acts 
and Resolutions of the Legislature of the State of Georgia, 
as aforesaid. Said transfer and agreement to transfer said 
bonds, last aforesaid, was and is illegal, contrary to the letter 
and plain intent and meaning of the aforesaid Acts and Res- 
olutions of the Legislature of the State of Georgia, and the 
restrictions, terms and conditions therein and thereby imposed 
upon the endorsement, negotiation and use of said bonds, 
and in fraud of the same, because the said company did not, 
in fact, receive as much as ninety cents on the dollar for the 
bonds actually transferred as aforesaid, in lawful money of 
the United States, nor agree to receive as much as ninety 
cents on the dollar on the bonds agreed to be transferred, 
because the issue of the same and transfer thereof was not 
based upon an addititional bona fide subscription of stock 
invested by stockholders, and actually paid in, as required 
by the 5th section of the Act of the Legislature of Septem- 
bre 21st, 1868, and because it was the intention of the Leg- 
islature, as expressed in said Acts and Resolutions, that the 
loan of the credit of the State should be in aid of the stock- 
holders of said company, of investments therein by stock- 
holders in good faith actually paid in, and on faith of such 
investments actually made; whereas, these bonds are trans- 
ferred under their agreement without any-such investment, 
and without the security intended and expected and required 
by the State, in its agreement to extend this aid. By reason 
of all which illegal and fraudulent use of the said bonds so 
endorsed, the credit of the State has been, and will be, greatly 
depreciated. Said contract between the said railroad com- 
pany, and the said Dabney, Morgan & Co., and others, is 
illegal and fraudulent, because, under said contract, said rail- 
road company agree to give, for the grading, superstructure 
and completion of said road, and pay for the same in said 
endorsed bonds of the State, and said bonds not endorsed, 
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and eight per cent. guaranteed stock of said company, a 
much larger sum, to-wit: fifty per cent. or other large sum, 
more than the same could be procured to be done for in cash, 
or bonds endorsed by the State at ninety cents on the dollar. 

Propounding sifting questions as to all the minitie of the 
business of said railroad company, complainants prayed for 
subpena against all of said defendants, and for writ of in- 
junction, directed to the Macon and Brunswick Railroad, its 
President and Directors, and to each and every of them, 
commanding and requiring them to withhold from disposing 
of any of said bonds endorsed by the State of Georgia, either 
of the $500,000 00 dollar issue, or of the $100,000 00 issue, 
which may be in the hands of, or under the control of, the 
the said railroad company, and still undisposed of or not trans- 
ferred, from issuing any more of its bonds, either endorsed, 
or for the purpose of procuring the endorsement of the State 
of Georgia thereon, and from delivering the same to the said 
Dabney, Morgan & Co., and others, contractors on said rail- 
road, or to any other person or persons, until the further 
order or decree of the Court in the premises; that the said 
railroad company and the said Dabney, Morgan & Co., George 
D. Morgan and others, be enjoined from further proceeding 
with said fraudulent and illegal contract as heretofore set 
forth and charged, until the further order of the Court in the 
premises; that the said George G. Hull, as the agent of said 
Dabney, Morgan & Co., and others, be also enjoined in like 
manner from doing any act from this time henceforth, in 
execution of said contract ; that the said Dabney, Morgan 
& Co., George D. Morgan and others, and their financial 
agents in the State of Georgia, be enjoined from transferring, 
selling, or otherwise negotiating or using any of said Macon 
and Brunswick Railroad Company’s bonds, endorsed by the 
Governor of the State of Georgia as aforesaid, which have 
been transferred to them by said railroad company, under 
said illegal and fraudulent contract, and which may be still 
in their hands undisposed of, until the further order or decree 
of the Court, and for a decree that all of said bonds of said 
Macon and Brunswick Railroad Company, endorsed by the 
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State of Georgia, and still in the hands or under the contro] 
of the said railroad company, or which may be in the hands 
of, or under the control of, the said George D. Morgan, Dab- 
ney, Morgan & Co., and others, may be cancelled and de- 
livered up to the Governor of said State, and that said contract 
between the said railroad company and the said George D, 
Morgan, Dabney, Morgan & Co., and others, with eight per 
cent. preferred and guaranteed stock of the said Macon and 
Brunswick Railroad Company, be cancelled, set aside, vacated 
and annulled, and that said railroad company be perpetually 
enjoined from entering into any other contract or agreement 
of like character, whereby the credit of the State of Georgia 
may be impaired, and the burdens of the citizens and tax- 
payers thereof correspondingly increased. The injunction 
issued, and service was perfected on the Macon and Brunswick 
Railroad Company only. No steps were taken to serve the 
other parties. 

The Macon and Brunswick Railroad Company filed its 
answer as follows : | 

This defendant admits that the Macon and Brunswick 
Railroad Company is a corporation, existing by charter, un- 
der and by an Act of the Legislature of Georgia, with its 
principal office in the city of Macon, and said county of Bibb ; 
that the Act of the 3d day of December, 1866, and the Reso- 
lutions of the 4th day of December, 1866, were passed by 
the General Assembly of the State of Georgia, as set forth in 
complainants’ bill; and that the President and Directors of 
the Macon and Brunswick Railroad Compatiy did give to the 
then Governor of said State their acceptance, in writing, of 
the terms of said Resolutions, and did, in said acceptance, 
receive said Resolutions as explanation of said Act, and 
equally binding with said Act upon them. 

It is true that the credit of the State given to the Macon 
and Brunswick Railroad Company by the said Act and the 
said Resolutions, was extended upon the faith of the facts 
stated in the preamble to the said Act, whilst at the same 
time every fact of any interest or importance connected with 
the Macon and Brunswick Railroad was disclosed to the 
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members of the General Assembly, and to the then Governor 
of the State, before the passage and approval of the said Act 
and the said Resolutions. 

The purpose of the State in extending its aid to the Ma- 
con and Brunswick Railroad Company was to enable said 
company to continue, extend and complete its road. The 
mode or manner by which this purpose is to be accomplished 
is a matter within the discretion of its President, Board of 
Directors and Stockholders, controlled by nothing except its 
charter; and the use to be made of the credit of the State 
granted by said Act and Resolutions is also a matter within 
the discretion of its Board of Directors, President and Stock- 
holders, and this discretion is not controlled by anything 
except its charter and the said Act and Resolutions. 

This defendant has always recognized the said Act and 
Resolutions, and its acceptance of the same, as constituting 
an inviolable contract between itself and the State of Geor- 
gia, and denies, explicitly and emphatically, that it has ever, 
directly or indirectly, in any way, violated the true intent 
and meaning of said contract. 

Said Act and Resolutions do not prescribe the mode in 
which it shall use its bonds, which they authorize the Goy- 
ernor of the State to endorse; do not provide that it shall 
sell said bonds; do not provide that it shall dispose of them 
for currency or in payment of its debts, or for labor, or ma- 
terial, or machinery, and do not forbid the sale of said bonds 
or their hypothecation for loans, or their use in the payment 
of debts, or for the purchase and payment of machinery, 
material and labor, or any other use of said bonds, which, in 
the discretion of its President and Directors, limited only by 
their charter of incorporation, is necessary and expedient in 
securing the completion of the Macon and Brunswick Rail- 
road, but provide simply that said Macon and Brunswick 
Railroad Company shall not “sell or dispose of said bonds 
for more than ten per cent. discount ;” that the endorsement 
of said bonds by the Governor “shall not exceed one million 
of dollars, until an amount of capital equal to the additional 
endorsement shall be bona fide subscribed and paid in to said 
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company ;” and that “it shall be the duty of said company 
to set apart annually two per cent. of the amount endorsed 
for, as a sinking fund, which shall be invested in State bonds 


and deposited with the Governor, and which shall be applied . 


exclusively to the payment of the bonds of the company.” 
These three provisions of said Act and Resolutions are bind- 
ing upon it, and they are the only limitations upon the issue 
and endorsement of said bonds under the terms of said Act 
and said Resolutions, and upon its use of said bonds, which 
are imposed upon it by said Act and said Resolutions. 

This defendant, advised and believing that this construe- 
tion of its contract with the State of Georgia is the only 
correct construction of that contract, has uniformly acted 
upon it, and denies that it has, in a single material point, 


violated the true intent and meaning of that contract, or done ~ 


anything whatever under it which would affect the credit of 
the State of Georgia, or in any way injure the citizens and 
tax-payers thereof. 

The bonds of this defendant, known as First Mortgage 
Bonds, and secured by a lien on all its property of every 
kind, which has priority over all others, have been endorsed 
by the State of Georgia, in pursuance of said Act and Reso- 
lutions, to the extent of six hundred thousand dollars, Gov- 
ernor Jenkins having given the State’s endorsement to the 
extent of four hundred and fifty thousand dollars, and Gov- 
ernor Bullock to the extent of one hundred and fifty thou- 
sand dollars. This defendant has sold, paid out and ex- 
changed its bonds so endorsed by the State of Georgia to the 
amount of $409,000; has hypothecated said bonds to the 
amount of $183,000; and holds said bonds to the amount 
of $8,000; and it has hereto attached general and detailed 
statements of its transactions with said bonds, in which it 
has fully set forth, according to the best of its knowledge, 
information, and belief, the dates of the endorsement, and 
delivery of different amounts of said bonds; the disposition 
of every single one of said bonds; whether sold, paid out, 
exchanged, hypothecated, or still in the hands of this defend- 
ant; if sold, by whom, for what, when, and at what dis- 
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count; if hypothecated, with whom, and for what purpose ; 
if exchanged, when, with whom, and for what; if paid out, 
to whom, for what debt, account or property, together with 


every other particular, in connection with its use of said 


bonds, which, it conceives, is of any importance either to the 
interested or to the curious. This defendant admits that, as 
these statements disclose twenty-one thousand dollars, in 
amount of said bonds, were sold for a larger discount than 
ten per cent.; but it insists that they have never been sold 
for less than ninety cents in the dollar, except in this single 
instance; and claims that, in that instance, the sale was 
made by its agents, Messrs. Wilson, Callaway & Co., of New 
York, without its knowledge or consent, against its earnest 
remonstrance, and under circumstances which would author- 
ize it to demand of its said agents, a rescision of said sale, 
and the return of said bonds to this defendant. 

This defendant admits, as disclosed by these statements, 
that it has used the said bonds, for every purpose and in 


‘every way, which its direction deemed advisable, for the 


completion of its road; that it has used the said bonds for 
the payment of debts of every kind, existing at the time of 
the passage of the Act and Resolutions of December, 1866, 
or contracted since; that it has used the said bonds in re- 
tiring its bonds known as its Confederate issue of bonds; 
that it has sold them for money, and has paid them out for 
machinery, for material, and to contractors; but it insists 
that it has made no use of said bonds, which was not legiti- 
mate, legal and fully authorized by the said Act, and the 
said Resolutions. It further insists that it has made no use 
of said bonds, which has injured the credit of the State, or 
has served to increase the burthen of its people. It further 
insists, that the Legislature of Georgia, and the then Gover- 
nor of the State, were fully advised of the condition of the 
affairs of this defendant, at the time said Act and said Reso- 
lution were passed and approved; and knew that it would 
make the use of said bonds, which it has in fact made. And, 
in this connection, this defendant states, that, at that time, 
whilst the facts set forth in the preamble to said Act, were 
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represented as therein set forth, it was also represented that 
the Macon and Brunswick Railroad Company was in debt, 
and especially was it represented to the members of the Gen- 
eral Assembly, that said company owed $330,000 on bonds 
issued by it during the war, which was secured by a mort- 
gage on its road, and that these bonds would have to be 
retired, either by the use of bonds endorsed by the State, or 
in some other way, before the bonds endorsed by the State, 
under said Act and Resolutions, could have priority of lein, 
upon the road and other property of said company. With a 
full knowledge of these facts, the Legislature of Georgia 
passed said Act and Resolutions, and Governor Jenkins ap- 
proved them. Governor Jenkins, before he would give the 
State endorsement to its bonds, under said Act and Resolu- 
tions, required that it should retire an amount of its said 
Confederate bonds, equal to that for which his endorse- 
ment was asked, and, under this arrangement, he endorsed 
$450,000 of its bonds, at different times, and in different 
amounts, as the said Confederate bonds were retired, and 
exhibited to him, cancelled. Governor Jenkins was aware 
that it was using the said endorsed bonds, to retire its said 
Confederate bonds; and Governor Bullock was and is aware 
that it has so used said endorsed bonds, and, with this know- 
ledge, has endorsed its bonds under said Act and Resolutions, 
to the amount of $150,000; making the amount, for which 
it has received the endorsement of the State, $600,000, al- 
though, upon the terms and conditions of said Act and Reso- 
lutions, it is now entitled to the endorsemént of the State, to 
the amount of $850,000. 

This defendant has not literally complied with the provi- 
sions of said Resolutions, requiring it to invest in State 
bonds, to be deposited with the Governor, two per cent. 
annually, of the amount of its bonds endorsed by the State ; 
but it has complied fully with the true intent, and meaning 
of said provision, and accomplished the object which the 
Legislature had in view, in enacting it; for, whilst it has 
not made a deposit of State bonds, as required by that pro- 
vision, it has always been entitled to the State’s endorsement 
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upon its bonds, to an amount over and above what it has 
actually received, much larger than said two per cent. At 
this time, whilst said two per cent. sinking fund amounts to 
about $8,000 only, it is justly entitled to the State’s endorse- 
ment upon its bonds to the amount of $250,000 over and 
above the amount of endorsement asked for and received ; 
and this right to the State’s endorsement, to the extent of a 

uarter of a million of dollars, is ample security for said 
$8,000. Besides, it is not certain, under said Act and Reso- 
lutions, when said deposit should commence ; at the close of 
the first year, from the passage of said Act and Resolutions, 
there was no civil governor or civil treasurer of the State of 
Georgia, with whom it could make said deposit ; and conse- 
quently, it has been doubtful of its duty in the premises. 
But, anxious to comply, literally, with every provision of said 
Act and Resolutions, and to give to the State every possible 
guarantee, against loss or injury by its endorsement of this 
defendant’s bonds, this defendant has made arrangements to 
purchase State bonds, and make the said deposit, and is ready 
and willing to do whatever else the Court may require to be 
done in reference to sdid sinking fund, so as to save the 
State harmless, upon its endorsement of the bonds, which 
have been, or may, hereafter, be made. 

In December, 1866, when said Act and Resolutions were 
passed, the bonds of the State were selling for about 974 
cents in the dollar, and the hope was confidently indulged, 
that, with her excellent credit, ample means, and increased 
prosperity, under her full restoration to all her rights, as a 
member of the Union, her bonds would soon sell at or above 
par, in the, then as now, depreciated currency of the country ; 
and that the bonds of the Macon and Brunswick Railroad 
Company, endorsed by the State, would sell for but little, if 
any, less. Acting upon this belief, said company ordered a 
large amount of iron and other material for the completion 
of its road; but, by the time the said iron, amounting to 
3,800 tons of rails, was delivered at Brunswick, all Southern 
securities had fallen so low, consequént upon the political 
condition and prospects of the South, and especially all Geor- 
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gia securities, in consequence of the termination of its ciyil 
government, by military order, that said company, finding it 
could not pay for said iron, without selling said bonds for 
less than ninety cants in the dollar, determined to forfeit the 
same; although this course involved the payment of heavy 
damages, solely because said company was determined to 
keep its faith with the State, inviolate. Darker and darker 
grew the political and financial horizon, and lower sunk all 
Southern securities, until, in February, 1868, the bonds of 
the State were selling at about sixty-five cents in the dollar, 
in currency, and the bonds of the Macon and Brunswick 
Railroad Company, endorsed by the State, were worth from 
fifty to sixty cents in the dollar, in currency. In this condi- 
tion of affairs, the annual meeting of the stockholders of said 
company, was held in Macon, on the 6th day of February, 
1868, to which the position and prospects of said company 
were fully and frankly disclosed, in a report, submitted by its 
president, as will be seen by reference to a copy of said report 
attached hereto. At this meeting, resolutions were unani- 
mously adopted, authorizing the directors to make any con- 
tract, or do anything which, in their discretion, they might 
deem best, to complete the Macon and Brunswick Railroad, 
even though it should involve the loss of their entire invest- 
ment, to the stockholders, amounting, at that time, to about 
$1,200,000, which would not involve a violation of the pro- 
visions of said Act and Resolutions. Acting upon this 
authority, the directors of the company, after a long negotia- 
tion, entered into a contract for the completion of the road, 
with Messrs. Hull and Miller, of the city of New York, a 
copy of which is hereto attached. This defendant claims and 
insists that it had a perfect right, under said Act and Reso- 
lutions, to make this contract, that, having the legal right to 
make it, it is responsible to its stockholders only for it, who 
have, at their last annual meeting, held on the 4th instant, 
by a unanimous vote, approved and endorsed it. It claims, 
further, that this contract is an exceedingly advantageous 
one to its stockholders, and that it has already enhanced the 
value of their property, two hundred per cent.; that this 
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contract is a benefit to the State of Georgia, and to its people, 
insuring, as it does, the early completion, and active working 
of another line of railway from the centre of the State, to the 
sea, developing, as it will, the resources of an important sec- 
tion of the State, and adding, as it already has done, to the 
capital, the population, and the taxable values of the State ; 
that this contract, instead of jeopardizing the credit of the 
State, has already added immensely to the security of the 
State against ultimate loss, upon its endorsement of the bonds 
of this defendant, by adding immensely to the property of 
this defendant, which is mortgaged to the State; that this 
contract is a business arrangement between itself and certain 
individuals, which is authorized by law, and endorsed by all 
of its stockholders, and that as it involves no risk, to any 
one, except its stockholders and its contractors, they are the 
only parties who have any right to enquire or complain con- 
cerning it. 

The only authority of law, by virtue of which complain- 
ants claim the right to come into Court, and call in question 
the conduct of this defendant, in connection with its bonds 
endorsed by the State of Georgia, is the fifth section of the 
Act of the Legislature of Georgia, approved September 21, 
1868, which is set forth in complainant’s bill, which Act is 
unconstitutional and void, in so far as this respondent is con- 
cerned, being inconsistent with and repugnant to the fifth 
paragraph of the fourth section of the third article of the 
Constitution of this State, and being as to the contract of 
this company with the State of Georgia, and as to the con- 
tract of this company with its contractors, Hull and Miller, 
of the 25th day of June, 1868, retroactive and void. 

This defendant saith that its contract, as embodied in its 
charter, and in the said Act and Resolutions of the 3d and 
4th of December, 1866, is with the State of Georgia, and 
that the State of Georgia is the only party with this respond- 
ent to that contract, and is alone entitled to call in question 
the action of this company, in connection with its bonds en- 
dorsed by the State, under said Act and Resolutions. In the 
exercise of this right, the State of Georgia, acting through a 
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joint special committee of the two houses of the General As- 
sembly, has inquired into and thoroughly investigated every 
question affecting its interest in connection with its endorsge- 
ment of the bonds of this company, and the result is embodied 
in a report and resolution, adopted by both houses, and ap- 
proved by the Governor, on the 28th day of January, 1869, 
a copy of which, for convenience of reference, is hereto at- 
tached. By this action of its Legislature, the State of Geor- 
gia has declared that this defendant has fully complied with 
every requirement of its laws, in reference to its endorsement 
of the bonds of this defendant, and has approved, ratified, 
endorsed, confirmed and legalized every act of this defendant 
in the premises. This action of the Legislature of Georgia 
has all the force of a confirmatory statute, and amounts to a 
full acquittance and discharge of this defendant, touching 
the matters complained ‘of in the said bill; and this defend- 
ant claims the same benefit, as if it had pleaded the same in 
this cause. 

None of the exhibits mentioned in the answer are impor- 
tant here, except this one: 

“The Joint Special Committee, who were directed to take 
into consideration the condition of the State’s endorsement 
on the bonds of the Macon and Brunswick Railroad, as the 
interest of the State may require, beg leave to report that 
they have proceeded to enquire into the questions sub- 
mitted to them by the joint resolutions of the two Houses, 
and have given the subject that investigation which its im- 
portance to the State demands. They ‘caused the original 
books and records of the company to be introduced before 
them, showing the use of the bonds endorsed by the State, and 
also the contract made for the completion of the road, with 
Messrs. Hull & Miller, and their associates ; from a full and 
thorough examination of them, and other evidence adduced, 
they are entirely satisfied that the Macon and Brunswick 
Railroad Company, in the use of the endorsed bonds, have 
fully complied with the requirements of the act, authorizing 
the endorsement, and carefully guarded the interest of the 
State; that the contract is most judicious and favorable, 
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insuring the completion of the road to Brunswick during the 
present year, and the development of that section of the State 
to a great degree. They, therefore, recommend the adoption 
of the following resolution : 

“ Resolved, That in the opinion of the General Assembly, 
the Macon and Brunswick Railroad Company have fully 
complied with the requirements of the Legislature, providing 
for the State’s endorsement of the bonds of said company, 
and that the Governor is requested to continue the endorse- 
ment thereon as provided by said Act. Approved January 
28, 1869.” 

Upon the coming in of this answer, a motion was made to 
dissolve said injunction. Complainants’ solicitors objected to 
the hearing of this motion, because the other defendants had 
not answered. The Chancellor ordered the cause to pro- 
ceed. After argument had, he dissolved the injunction 
upon the grounds that the 5th section of the said Act of 
September 21st, 1868, was, so far as applicable to railroad 
companies, other than The Air Line Railroad Company, 
in conflict with the 5th paragraph of the 4th section of the 
8rd article of the Constitution of 1868; that said Resolution 
of the Legislature of 1869, rendered it improper to hold up 
the injunction, because it would be indirectly enjoining the 
Governor of the State in his official capacity, and that he 
could not enforce the transfer of the bonds already sold, be- 
cause the holders of them had not been served with this bill. 

The refusal to postpone the hearing till the other defend- 
ants should answer, and the dissolution of the injunction, are 
assigned as error here. 

When the cause was called for argument here, counsel for 
the Macon and Brunswick Railroad Company moved to dis- 
miss the bill of exception on the ground that, under the Code, 
this Court cannot review the decisions of Chancellors dis- 
solving injunctions at Chambers, and cited Irwin’s Code, 
sec. 237, p. 2; secs. 3150, 3151, 3153,"4192; Gurney vs. 
Durham, 11 Ga. R., 9 ; Carter vs. Buchanon, 2 Kelly, 338 ; 
Evans vs. Adams, 12 Ga. R., 41; Oliver vs. Fuller, 13th, 
506 ; Jones vs. Crawford, 18th, 281; Tarver vs. The State, 
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25th, 154; Allen, Ball & Co., vs. The Mayor, etc., 9th, 286, 
11th, 308, 317, 305; 15th, 554; 12th, 8; 8rd, 117; 1 Com. 
stock’s R, 533-4; 9 Peters, 166; 1 Min., 24; 2 Metcalf, 
325; 2 Rand., 252; 2 Howard, 61; 6 Howard, 120; 7 
Howard, 650; but the Court, (Brown, C. J., dissenting) 
overruled the motion, and the cause was heard. 








Lyon, DEGRAFFENRIED & Irwin, DoUGHERTY, for plain- 

tiffs in error said: 
’ 1. The Court erred in dissolving the injunction before the 
coming in of the answer of the other defendants, upon whom 
the gravamen of the charge of fraud rested equally with the 
Macon and Brunswick Railroad. Cook vs. Smith, et al., 
decided at present term. 

2. The 5th section of the Act to give aid to the Georgia 
Air Line Railroad, and for other purposes, approved 21st 
September, 1868, is not obnoxious to the Constitutional 
objection—that it causes this Act to refer to more than one 
subject matter. 

For the matters embraced in this section, being restrictions 
and conditions imposed upon the aid therein given, as well 
as remedies in case of a violation thereof, for the security and 
protection of the State, applicable to the Georgia Air Line 
Railroad, their extension to all other railroads to which like 
aid is or has been given, are of kindred natures and like sub- 
ject matters, relevant and congruous. Subject matters, to be 
different in the sense in which this term is used in the Con- 
stitution, must be independent, foreign, itrelevant, incongru- 
ous, and without connection. Among a great number of 
adjudications on this subject, plaintiffs refer: Mosier vs. 
Hilton, 15 Barb., 657; Belleville Railroad Co. vs. Gregory, 
15 Illi., 20; Davis vs. The State, 7. Md., 151; Murphy vs. 
Menard, 11 Texas, 673; Dewitt vs. San Francisco, 2 Cal., 
289; People vs. Lawrence, 36 Barb., 177; Chiles vs. Drake, 
2 Met. Ky., 145; Louisville vs. Ballard, 2 Mct. Ky., 165; 
People vs. Mahany, 13 Mich., 481. 

3. The act requested to be done by the Governor by the 
resolution of the Legislature of the 28th of January, 1869, 
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was purely ministerial, and not executive; and if the injunc- 


tion had operated upon him directly, it would have violated 
no rule of law, but would have been in furtherance of the 
policy as well as the letter of the law. The reasons that 
induce the Courts not to apply any of their extraordinary 
writs to the Executive Department, are purely political, for 
their enforcement might deprive one of the department of the 
government of its head; and as the injunction in this case 
would not, in any event, produce this result, either directly 
or indirectly, it should not have been dissolved on this 
account. Low vs. Towns, Governor, etc., 8 Ga., 360. 

4, The resolution of the 28th of January, 1869, is inoper- 
ative and void: : 

First. Because if intended to relieve the Macon and Bruns- 
wick Railroad from the conditions and restrictions imposed 
by the 5th section of the Act of 21st September, 1868, that 
could only be done by Act of the Legislature, and not by joint 
report and resolutions. People vs. Campbell, 3 Gilman, 
466; Pinckney vs. Hannegan & Jones, 2 Strub. Law Rep., 
250; In the matter of the county seat of Lafayette county, 2 
Chand., Wis. R., 212. 

Second. If a declaration of the sense of the Legislature 
that the Macon and Brunswick Railroad had not violated 
any of those conditions and restrictions, as the report and 
resolution plainly import, it was a judicial, and not legisla- 
tive act, and in violation of Section 31, Article 1, of the new 
Constitution. Governor vs. Porter, 5 Hum., 165; Ponder 
vs. Graham, 4 Fla., 22. 

5. As the injunction did not affect those defendants not 
served, the want of service as to them was no ground of dis- 
solution as to those actually served. 

6. The injunction should have been retained, because the 
answer did not deny the equities of the bill, but admitted a 
non-compliance with the terms imposed by the acts and res- 
olutions of the Legislature. 

7. It admitted a sale of the bonds endorsed by the State, 
in repeated instances, for less than ninety cents on the dollar. 

8. In the arrangement with Hull & Miller, by which all 
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of the bonds endorsed and to be endorsed were disposed of in 
advance, it was not pretended that the road received what 
was equivalent in cash to ninety cents on the dollar for the ° 
bonds. 


Nespitt & Jackson, WHITTLE & Gustin, W. Hope 
Hutt, for defendants. 


1. The railroad being served, and its answer filed, it had 
the right, under the statute, to move for the dissolution, irre- 
spective of any other party defendant, especially in a case 
where the other parties defendants had not been served, and 
no steps taken to serve them. 

2. It was the duty of the plaintiffs in error to cause the 
other ‘defendants to be served. Not having done so, and 
having taken no steps to serve them, they can take no advan- 
tage of their negligence to our injury. 

3. The plaintiffs, upon serving the other defendants, would 
be entitled to reinstate the injunction as to them, if the case 
should warrant it. Irwin’s Code, Section 3151. 

4, The continuance of an injunction is within the discre- 
tion of the Circuit Judge, and was in this case wisely exer- 
cised, and will not be controlled by this Court. Irwin’s 
Code, Section 3153. 

The Act of the Legislature of September, 1868, especially 
the 5th section of that Act, so far as that Act authorizes this 
proceeding against the Macon and Brunswick Railroad is void, 
because it is in direct violation of Section 4, Article IIT, of 
the Constitution of Georgia. As to the old Constitution of 
Georgia, see Cobb’s Digest, page 1114; as to present Consti- 
tution of Georgia, see Constitution of 1868; as to Constitu. 
tion of 1865, see Irwin’s Code, page 973. For all the decis- 
ions of the Supreme Court of Georgia upon this matter, see 
6 Ga. R., 27; 4Ga. R., 26; 12 Ga. R., 36; 19 Ga. R., 
337; 21 Ga. R., 592; 22 Ga. R., 203; 23 Ga. R., 9; 26 
Ga. R., 120. 

By the Constitution of Georgia, all acts in violation of that 
Constitution, are void, and it is made the duty of the Courts 
so to declare them. Article 1, Section, 32. 
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The Act of 1868 is void also, because it violates that pro- 
vision of the Federal Constitution which prohibits the State 
from passing laws which impair the obligation of contracts. 
The 5th section of that Act impairs the obligation of the 
contract between the State and the Macon and Brunswick 
Railroad. As to decisions which relate to the impairing of 
the obligation of a contract generally, see 10 Ga. R., 196; 6 
Ga. R., 439; Story on the Constitution, 3 vol., pp. 280, 281, 
Section 1379; 4 Wheat, 197-8 ; 12 Wheat, 284, 324-5, 338-9 
340, 854; 3 Wash. C. C. R., 319; 8 Wheat, 1; 5 Peters, 
457; 4 Wallace, ; 2 Kelly, 146; 3 Kelly, 38; 5 Ga. 
R., 239; Ibid, 447; C. Ga. 130: 9 Ga. R., 253; 7 Ga. R, 
263; 9 Ga. R., 517; 10 Ga. R., 190; 13 Ga. R., 306 ; 17 
Ga. R., 56; Ibid, 179; 20 Ga. R., 4438; 23 Ga. R., 51; 
Aycock vs. Martin, 37 Ga. R. 

A contract between the State and a citizen, (a corporation 
occupies the position of a citizen,) is as fully protected by this 
provision as one between indviduals. 10 Ga. R., 190. 

If it be claimed that the Act of 1868 relates to remedies, 





and, therefore, is not within the prohibition of the Constitu- 


tion, retrospective laws, although acting alone upon remedies, 
are void, if, in the least degree, they impair the obligation of 
a contract: See Wilder vs. Lumpkin, 4 Ga. R., 208 to 220. 

The Act of 1868 impairs the contract with the State, by 
adiling parties thereto not contemplated in it; by giving to 
the State a right of action, through tax-payers, not contem- 
plated in the contract, and by divesting us of the right, 
secured by the contract, of defending against the State alone. 
The decisions of the Supreme Court of Georgia upon this 
point are: 4 Ga. R., 208; 9 Ga. R., 203; 12 Ga, R., 487, 
16 Ga. R., 102; Ibid, 151; 17 Ga. R., 568; 23 Ga. R., 
183; 28 Ga. R., 345; Ibid, 597; 30 Ga. R., 845; 35 Ga. 
R., 73. See further on this head: 2 Shorter, 16; 2 Mad., 
310; 4 Burrowes, 2460; Story on Constitution, vol. 3, pp. 
250, 251; 1 Kent, 454, 455; 10 Serg. & Rawls, 101; 16 
Ibid, 35; 7 Watts, 300; 16 Mass., 245; 9 Mass., 360; 18 
Maine, 109; 4 Wheat, 200, 207; 12 Wheat, 378; 3 Peters, 
280, 

Vou, xxxIx—11. 
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If the plaintiffs in error are held as suing in their own 
right, the views above are conclusive. 

If the plaintiffs are suing as agents of the State, then, by 
the joint resolutions of the Legislature of January, 1869, the 
case brought by them and the i inj junction were disaffirmed and 
dismissed, and being exhibited in the answer, the presiding 
Judge was instructed to dissolve the injunction. See reso- 
lutions in the answer. 

1. The power of these plaintiffs to sue as agents, is a 
power not coupled with an interest ; the law of 1868 and the 
bill itself demonstrates this to be true. In the bill they 
claim no personal interest, and ask no decree in their fayor, 
The law gives them no interest as informers or otherwise. 

2. If agents of the State only, then the law of principal 
and agent applies to them ; and by that law, the agency was 
revocable by the State at will, and the principal, (the State,) 
may “ affirm or disaffirm the acts of its agents, as its interests 
may dictate :” Irwin’s Code, secs, 2157, 2158; Story on 
Agency, 495 et seq.; 8 Wheat, 174; Chitty on Contracts, 
213, 214; 6 Conn. R., 557; 9 Cowen’s R., 34. 

3. The resolutions of 1869 have the force of law, and the 
Courts are bound to respect them: Irwin’s Code, secs. 37, 
62; par. 6, sec. 4, art. III, Constitution of 1868 ; also, sec. 
9, art. III; also, sec. 1, art. III; sec. 5, art. III; sec. 7, 
art. IV; sec. 4, art. XI. The law had laid its hand upon 
this injunction when it was dissolved, and the presiding 
Judge had no alternative but to dissolve it. 

4. Had he held up the injunction, he would thereby have 
enjoined a co-ordinate department of the government. This 
he had no power to do, because the several departments of 
the government are supreme in their respective spheres. 

5. The law having disposed of the case, and that law 
being set up in the sworn answer, the equity of the bill was 
sworn off, and that being so, the injunction could not be held 
up. Equity follows the law. 

6. In qui tam actions, where, by law, a part or the whole 
of a forfeiture or a penalty is given to an informer, the Leg- 
islature may repeal the law at any time (even after suit has 
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been instituted by an informer) before the judgment is ren- 
dered in his favor: See the Bank of St. Mary’s vs the State 
of Georgia, decided in 1853, 12 Ga. R., 475. See also 35 
Ga. R., 273; 2 Wendell’s Blackstone, 436-7-8 ; 1 William 
Blackstone’s R., 451; N. Hamp. R., 61; 6 Sheply R., 109; 
6 Wend. R., 526; 11 Pick., 350; 17 Mass., 240; 4 Alab., 
487; 5 Cranch, 281; 6 Cranch, 329; 3 Peters, 57; 13 How., 
431, Smith’s Stat. Const., 131, 137, 500, 505; 7 Penn. R., 
329; 26 Wend., 192; 8 Paige, 527; 5 Wallace R., 31 
vol. American Law Review, title Statutory Constitution; 2 
Knott & McCord, £48 ; 12 Wheat, 206. 





Browy, C. J. 


The allegations in this bill, upon the only ground author- 
izing the complainants to maintain it under the Act of the 
Legislature, are made, and the facts charged, “on informa- 
tion received from others,” without stating who are the inform- 
ants, and without any affidavit from such other persons to 
sustain the allegations. An injunction, which is a harsh » 
remedy, should never be granted till a clear prima facie case 
is made by the bill, by positive averrments. A charge that 
the facts are true, on information received from others, is 
insufficient. 

2. The 5th section of the “Act to loan the credit of the 
State to the Georgia Air-line Railroad Company, and for 
other purposes,” provides that no railroad company in this 
State, shall, under any pretext, sell or dispose of any bonds 
issued to it by the State, or any of its own bonds endorsed 
by the State, at less than ninety centsin the dollar, in lawful 
money of the United States. And, in case any such com- 
pany, to which the State has or may extend its aid, has or 
may, by any direct contract, or by any evasion or pretext, 
sell or dispose of, or attempt to sell or dispose of, any bonds 
issued or endorsed by the State as aforesaid, for less than 
ninety cents in the dollar, it shall be the duty of his Excel- 
leney, the Governor, to withhold all further issues of bonds 
to such company, and all further endorsements of the bonds 
of such company. And*any citizen or tax-payer in this 
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State, may appeal to the Courts in his own name, to restrain 
such illegal use of the bonds so issued, or endorsed to said 
company ; and to discover the fraudulent or illegal use made 
of such bonds by reason of which the credit of the State 
may be depreciated, and the burdens of the citizens increased, 

This bill was filed under the foregoing section. And it js 
urged by the counsel for the defendant in error, and was so 
ruled in the Court below, that said section, as applied to any 
railroad company in this State, other than the Air-line Com- 
pany, is unconstitutional and void, under the Sth paragraph 
of the 4th section of the 3rd article of the Constitution of 
this State, which says: “ Nor shall any law or ordinance pass 
which refers to more than one subject matter, or contains 
matter different from what is expressed in the title thereof.” 
It is contended that it was one subject matter to grant the 
aid of the State to the Air-line Railroad Company, and 
another and a different subject matter to authorize a citizen 
or tax-payer to file a bill to enjoin the Macon and Bruns- 
wick Railroad Company from receiving the endorsement of 
the State on its bonds, because it has sold such bonds at less 
han ninety cents in the dollar. 

In the view that we take of this case, we find it unneces- 
sary to pronounce any judgment upon this point. The pro- 
vision in the Air-line Act seems to us to be a proper one, 
as applied to that company, and one that might wisely be 
engrafted by the Legislature on every bill passed for a like 
purpose, when the State agrees to endorse the bonds of a 
railroad company, as a mere gratuity orloan. Should the 
State endorse or issue bonds in payment of a debt, or in liqui- 
dation of any just demand against her, she could, with pro- 
priety, impose no such restriction upon their negotiability, 
but when she makes a naked loan of her credit, it is not only 
proper but prudent to do so. 

3. We are unanimously agreed that the 5th section of the 
Act aforesaid, if constitutional, confers upon a citizen or tax- 
payer no such powers as are attempted to be exercised by this 
bill. What are the rights or powers delegated to the citizen 
or tax-payer by this section, which are to be exercised by 
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him, for the public good? Simply to appeal to the Courts 
in his own name, to restrain the use, by the company, of the 
bonds endorsed by the State at a greater discount than ninety 
cents in the dollar, and to discover any such fraudulent or 
illegal use made of the endorsed bonds, by which the credit 
of the State may be depreciated, and the burdens of the cit- 
izen increased. ‘This is the whole scope and full extent of 
the power which this Act delegates to the citizen or tax- 
payer—not for his individual benefit exclusively, but for the 
benefit of the public. And to this single issue it is the duty 
of the Court to confine him in every case of this character 
which may be brought by the citizen or tax-payer under this 
section. 

When the State makes gratuitous loans of her credit to a 
company, she should see to it that the bonds having her 
endorsement, are not sold at such discount in the market as 
will impair her credit or increase the burdens of her people 
by its depreciation. And to this end she acts wisely to make 
every citizen and tax-payer in the State her agent, to watch 
the sales of said bonds, and, in case they are sold at a greater 
discount than the law allows, to appeal to the Courts to 
restrain the further illegal use of the bonds, and to discover 
the fraudulent acts of the company in negotiating the bonds 
at a greater digcount than the law allows. But this is the 
full extent of ‘the power delegated, and the full extent to 
which it can be wisely delegated, and here its exercise must 
stop. It never was the intention of this Act to allow every 
citizen or tax-payer, who may feel inclined to intermeddle 
in other people’s business, to involve every railroad company 
in this State, which receives the aid of the State, in interm- 
inable litigation, by filing bills to inquire into all the acts of 
such companies, and to investigate matters which do not 
properly belong to the Courts, but to the Executive and Leg- 
islative departments of the government. What right have 
the Courts to inquire into the conduct and motives of the 
Legislature in passing bills of this character, or, indeed, of 
any other character, or of the Executive in executing them, 
or in issuing bonds in conformity to them? No more than 
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either of the other departments has to assume the functions 
of the Courts. Each is a separate body of magistracy, and 
neither has a right to encroach upon the legitimate functions 
of the other. 

The Act under consideration has delegated no power to the 
citizen or tax-payer to file a bill to inquire whether the com- 
pany has paid in the sinking fund, or whether the neces- 
sary subscriptions to the stock have been made, or whether 
the company is running its road upon the line intended by 
the charter, and the like. It is a question of public policy 
whether the State will endorse the bonds of any company, 
and upon what terms she will endorse, and to what extent, 
And it belongs to the law-making power to regulate all this, 
and to the Executive department to see that the restrictions 
imposed, whatever they may be, are complied with before 
the bonds are issued. But the law-making power may change 
or modify the restrictions or terms imposed upon the com- 
panies receiving the aid of the State as a guaranty, from 
time to time, as, in their judgment, the interest of the State 
requires, and neither the Courts nor any individual citizen 
has any right to interfere in any matter properly pertaining 
to the Legislative or Executive department. If larger powers 
on this’ subject should, in future, be delegated to the private 
citizen, or to the Courts, it will then be time enough to exer- 
cise them. Till then, the Courts will not sanction any such 
interference. 

The State has granted her aid by a loan of her credit to 
those great enterprises in consideration of the great impor- 
tance to the people of their early completion, to open new 
channels of commerce, afford new facilities and conveniences 
to her population, develop her vast resources, and increase 
immensely the value of her taxable property. And the 
Courts should not, by assuming powers which belong to the 
other departments of the government, thwart this wise public 
policy, or sanction and encourage the captious objections of 
fault-finders, or the intermeddling of interested parties, who, 
to uphold the power and control of monopolies, seek to crush 
out all new lines of communication, which, as rivals, by 
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affording better facilities to the people, may divide the busi- 
ness, and reduce the large profits ‘of such companies as may 
heretofore have made the interests of whole sections of the 
State subservient to their own 

4, We think it was the duig of the Chancellor, even if a 
good cause for filing this bill had originally existed, to dis- 
solve this injunction. This is purely a question of public 
policy, and not of individual right. This bill was not filed 
by these tax-payers to protect private right, but to enforce 
public policy by preventing public wrong. No decree could 
have been rendered in their favor as individuals. They were 
theagents of the State, acting at their own expense for the 
public, under the authority delegated by the Legislature. And 
if they had not transcended their authority, it was the right 
of the Legislature, at any time, to put a period to the action 
by the passage of a resolution or act directing it to be dis- 
missed, or ratifying the use made of the bonds of the com- 
pany, and directing that others be issued to carry forward 
the construction of the road to completion as rapidly as possi- 
ble. This is what is, in effect, done by the resolution passed 
by the General Assembly on the 28th day of July, 1869. 
When that resolution passed it put an end to this action. 

Judgment affirmed. 
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JOEL KircHens et al., plaintiffs in error, vs. Exizapery 
KircH ens, defendant in error. 


1. In a proceeding to establish a will which is alleged to have been des. 
troyed since the death of the testator, it is necessary to prove the exe- 
cution of the will by three subscribing witnesses, if in life and within 
the jurisdiction of the Court, as in case of probate in solemn form. 

2. The contents of the will must be proved and the presumption of revo- 
cation by the testator, which is raised by law, be rebutted by such evi 
dence as clearly satisfies the conscience of the jury, but this may be 
done by the subscribing witnesses, or any other competent testimony, 
and, in case the testimony is in conflict, the jury, as in all other cases, 
are the judges of the credibility of the witnesses. 

A new trial will not be granted in a case of this character when there 

is evidence to sustain the verdict under the rules above laid down. 


co 


Establishing lost will. Before Judge RoBENson. Jasper 
Superior Court. December Term, 1869. 


Elizabeth Kitchens averred that her husband, Charles 
Kitchens, died testate, produced an alleged copy of his will, 
by which she took the whole estate and prayed the Ordinary 
that it should be established in lieu of the lost orignal. The 
administrator of Charles Kitchens, and his_heirs-at-law, 
objected upon the grounds that Charles Kitchens died intestate; 
that, at the date of the pretended will, he had not testamen- 
tary capacity ; that, if he made it, it was done under compul- 
sion or wrongful influence by his wife; that he did not 
understand what the paper was when he signed it, and that 
the widow was estopped from setting up a will because she 
had applied for letters of administration om his estate. 

The paper was established and admitted to record, as his 
will, in the Court of Ordinary. Caveators appealed to the 
Superior Court. When the case was called there, in October, 
1867, the propounder’s counsel moved to dismiss the appeal 
for want of the security required by the statute. This being 
satisfactorily explained, the Judge allowed the security to be 
then given, and refused to dismiss the appeal. Counsel for 
caveators filed their exceptions to this ruling and they were 
duly certified, allowed and entered of record. (See Irwin’s 
Code, section 4191.) The trial was then had. The mass of 
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the testimony was upon matters of inducement, about which 
there was no controversy. These facts are in short as follows: 
Charles Kitchens owned a farm in said county worth $500 00, 
of the rental value of $100 00, and farm stock, ete., of little 
value. His house had but one room. Heand his wife were 
very aged, she being over three score and ten at the trial. 
He made three wills. What the first was did not appear. 
The second made such a disposition of his property that his 
wife became offended, and for a few weeks separated from 
him. Afterwards, (but how long did not appear,) while they 
were living together, to-wit, on the 3d of December, 1863, 
testator sent for a scrivener and procured him to write the 
will now propounded. He wrote it as Charles Kitchens dic- 
tated, and handed it to Mrs. Kitchens. On the 5th of Jan- 
uary 1864, Charles Kitchens executed it according to law; 
he was then unwell, but of testamentary capacity. The 
executed will was not, at the time of execution, read over to 
testator; he said it had been read to him, and handed it to 
his wife, saying it was her will. She put it in “a Mason 
book” in a chest, in which the testator’s tobacco and liquor, 
a little specie, ete. ete., were kept, the key to which usually 
hung by the chimney corner. This chest was frequently 
opened by different persons and the will, being longer than 
the book, was seen whenever the chest was opened. Testator 
died on the 12th of January, 1864. After the death, the old 
lady ana her grand-daughter, Matilda, and Joel Kitchens, 
and Wm. B. Kitchens, slept in the house near the corpse and 
near the chest. Next morning the chest was missing from 
the house; it was found, but the will and specie were gone. 
She sought counsel on the following Sunday to establish the 
will, was advised not to insist upon that, and afterwards 
applied for administration, but always said he died testate. 
For the want of security, and other reasons not given, she 
failed to obtain letters of administration. There was nothing 
to show undue influence but the facts aforesaid, and remarks 
made by testator, such as that he had gotten most of his prop- 
erty\by her, but that the will was made to keep peace, and the 
like. The real fight was upon the existence of the paper at 
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his death. William B., Joel and Matilda testified that, before 
his death, in their presence, testator made her, Matilda, bring 
the will from the chest, and burn it. The old lady and her 
grand-daughter, Mrs. Smith, on the contrary, testified that 
they saw the will in the chest after the death of testator, and 
before the chest was removed, and the old lady testified that 
the door of the house was securely latched inside at night, 
that she saw William B. come into the house, after he and 
the others had been to bed, without his coat or hat, and that 
next morning the bed on which he slept had on it clay like 
that where the stolen chest was found. William B. denied on 
oath leaving the house during that night. There was much 
evidence as to family quarrels between the old lady and the 
caveators, as to their declarations and conduct, etc., ete., pro 
and con., which is of no value here. The execution of the 
will was proven by three of the witnesses, and the death of 
the other was shown and his signature was proven, the con- 
tents of it were shown by Mrs. Kitchens and the scrivener, 
and by two of the subscribing witnesses, to have been sub- 
stantially the same as the copy offered by propounder. There 
was no contradictory evidence as to contents. 

The evidence having been submitted to the jury, the Judge 
charged them, at the request of counsel for propounder, 
among other things, as follows: While it is true that the 
loss or destruction of a will after testator’s death raises a pre- 
sumption of revocation, yet this presumption depends upon 
the facts of each case, and may be rebutted by inferences 
drawn from the facts of the case, as by sayings of testator at 
the time of the writing and execution of the will, and the 
reasons given by him for disposing of his property as he does; 
that the presumption of revocation may be rebutted by cir- 
cumstances, in the absence of positive evidence. If one of 
the attesting witnesses is dead, the fact of his attestation, 
proven by other witnesses is a sufficient compliance with the 
law. 

The jury found for the propounder. Counsel for caveators 
moved for a new trial, upon the grounds that the verdict was 
contrary to law and the charge, and unsupported by the 
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evidence; that the Court erred in refusing to charge as 
requested by counsel for caveators; that, in order to estab- 
lish a copy, in law, of an original will, lost or destroyed 
subsequent to the death or without the consent of the testator, 
such copy must be clearly proven to be such by the subscrib- 
ing witnesses. In addition to this, it is necessary to introduce 
other evidence of the copy will and its terms; that if this be 
done, yet, the presumption is of revocation by testator, and 
this presumption is so strong that, after proof by the sub- 
scribing witnesses, and other evidence on this point, still 


. proof must be produced of want of revocation, in order to 


overcome the presumption of revocation which the law fixes; 
and because the Court erred in charging as he was requested 
by counsel for the propounders. The Court refused a new 
trial, and this is assigned as error, on said grounds. When 
the cause was being argued here, counsel for the propounders 
proposed to have the Court to examine their exceptions filed 
upon the refusal tu dismiss the appeal and to pass upon the 
same. The Court held that it was such a matter as should 
have been brought up within thirty days-from the decision, 
and could not now be reviewed, although the exceptions had 
been sent up as part of the record. 


W. W. Crark, F. Jorpan and A. REEss, for plaintiff in 
error. 


W. A. Lorton and Greorae E. BArtLett, contra. 


Browy, C. J. 


This proceeding was instituted’ under section 2396 of the 
Revised Code, and the case turns upon the proper construc- 
tion of that section, which is in these words: “If a will be 
lost or destroyed subsequent to the death, or without the 
consent of the testator, a copy of the same, clearly proved to 
be such by the subscribing witnesses and other evidence, may 
be admitted to probate and record, in lieu of the original ; 
but, in every such case, the presumption is of revocation by 
che testator, and that presumption must be rebutted by proof.” 
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1. The first question presented is, what proof of execution 
of the will is required by this section of the Code. We hold 
that the execution must be proved by three subscribing wit- 
nesses, if in life, and within the jurisdiction of the Court, as 
in case of probate of a will in solemn form. 

2. But it is insisted that the contents of the will must also 
be proved by three witnesses, and that the presumption of 
revocation which is raised by law, must be rebutted by three 
witnesses. We do not think this a fair construction of the 
statute. If we construe it literally, as counsel for plaintiff 
in error insists, we must require the copy to be clearly proved 
by the three subscribing witnesses and other evidence. We 
cannot suppose the Legislature intended to require the execu- 
tion, the contents, and the facts necessary to rebut the pre- 
sumption of revocation, all to be proved by the subscribing 
witnesses, and other or additional evidence. Again, it must 
not be forgotten that this literal construction, if enforced, 
would require each of these facts to be proved, not by three 
witnesses and other evidence, but by the subscribing witnesses; 
no others would do. This would, in most cases, be an utter 
impossibility. The three subscribing witnesses might be able 
to prove the execution of the will, and three other equally 
credible witnesses might have seen the will destroyed, since 
the death of the testator, and still three others might have 
read the will, and might be able to swear to its contents, 
But the literal construction of the statute would, with this 
conclusive evidence in Court, reject the probate, because the 
subscribing witnesses might not know material facts which 
others in Court would clearly prove. In our opinion, the 
true construction is, that the execution of the will must be 
proved as above stated, by the subscribing witnesses ; and 
the destruction or loss of the will, and the facts necessary to 
rebut the presumption of revocation by the testator, may be 
proved by such “other evidence” as satisfies the conscience 
of the jury, that the will so executed as testified to by the 
subscribing witnesses, was lost or destroyed since the death 
of the testator, or, without his consent, before his death. 
Indeed, it very rarely happens that the three subscribing 
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witnesses hear the will read, or know anything of its con- 
tents. And, on the other hand, it frequently happens that 
some friend of the testator does know the contents of the 
will, who is not a subscribing witness, while others may 
know what disposition has been made of the will since the 
testator’s death. ‘The construction we adopt seems to us to 
be the rational one, while the literal construction contended 
for seems not only to be absurd, but to defeat the will of the 
Legislature by adhering too closely to the language used by 
it, The maxim applies: “qui heret in litera heret in cor- 
tice.” We have said the evidenee must be such as to satisfy 
the conscience of the jury. It should be very clear and 
strong: 2 Greenl. Ev., sec. 688. But; as in all other cases 
where it is in conflict, the jury must be the judges of the 
credibility of the witnesses. 

3. If there is evidence to sustain the verdiet, under the 
rules above laid down, a new trial will not be granted. We 
are not prepared to set aside the verdict in this case for want 
of evidence. There is much conflict in the testimony which 
cannot be reconciled. But we think, after an attentive peru- 
sal of it, voluminous as it is, that it preponderates in favor 
of the verdict. And as the jury, whose province it was to 
weigh it in connection with the credibility of each witness, 
have pronounced upon it, and the Court below has refused to 
set aside the verdict, we will not interfere with it. 

Judgment affirmed. 











174 SUPREME COURT OF GEORGIA. 





Payne vs. Payne. 





SamveE. T. Payne, plaintiff in error, vs. Mary T. Payng, 
defendant in error. 


In a contest about the possession of two miuor children, between the 
mother and the testamentary guardian, who is the grand-father, when 
it is shown that one of them is only three years old, and the other one 
year old, and still at the mother’s breast, this Court will not, upon the 
case made by this record, control the discretion of the Court below, 
whose judgment isin favor of the mother’s right to their custody, till 
the period arrives when it is proper that the testamentary guardian 
take possession of the minors for the purposes of their education. 


Habeas Corpus. Certiorari. Decided by Judge Popr. 
Floyd Superior Court. March Term, 1869. 


R. F, Payne died in April, 1868, testate, leaving his wife, 
Mary H. Payne, and two sons, Samuel H., born in April, 
1866, and Benjamin E., born in February, 1868. The fourth 
item,of his will was as follows: “ Having implicit confi- 
dence in the integrity, experience, and judgment of my 
father, Samuel T. Payne, and, as my children are young, and 
to be raised and educated, as well as their cireumstances will 
permit, and, as my wife is also young, and without much 
financial experience, I do ordain, constitute and appoint my 
father, Samuel T. Payne, guardian both of the persons and 
property of my two before-mentioned sons, Samuel and Ben- 
jamin, with full power and authority to appropriate all or 
such portions of their estate hereby bequeathed to them. 
respectively, as, in his judgment, he may deem best for their 
maintenance and education, and I do hereby counsel and 
advise my beloved wife to stay and reside with my father, 
Samuel T. Payne, and to be governed by his counsel and 
advice, at least, during her widowhood, being conscious that 
he will, as he has done, act the part of a father by her.” 
Said Samuel T. was the nominated executor. The widow 
and her sons lived with him. She assisted in the household 
duties, etce., for some time, but finding that mode of life incon- 
venient and disagreeable, she determined to leave, and take 
her sons with her. Said Samuel T. Payne would not allow 
her to take the boys away. On the 20th of February, 1869, 
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she sued out, against him habeas corpus, alleging that he 
detained said boys illegally. ‘The Ordinary issued the writ, 
and, in reply to it, he answered that he held them under said 
item of said will and his letters of executorship under the 
same. 

At the hearing, said Samuel T. testified that said Mary H. 
had only about two hundred dollars worth of property, be- 
sides some beds and bedding; that he and those who knew 
her, looked upon her asa person of weak mind, and unfit to 
raise children. He further swore that their father often told 
him that he wished him to keep the boys, and not to allow 
them to go elsewhere; that he would about as soon see them 
dead as raised at Tult’s. (Tult was Mrs, Payne’s step-father, 
and she intended going to him. He lived in Lincoln county, 
two hundred and fifty miles from Rome, Georgia.) He said 
he had kept, since testator’s death, and was willing yet to 
keep, the widow and the boys. 

The Ordinary directed the boys to be delivered to their 
mother, and that Samuel T. Payne should pay the costs, The 
defendant’s attorneys sued out a certiorari to review said 
decision. Upon argument, the Judge overruled the certior-_ 
ari, and ordered the boys, at once, delivered to their mother. 
This is assigned as error. 


Unperwoop & RowE t, for plaintiff in error. 


ALEXANDER & WRIGHT, for defendant in error. 


Browy, C. J. 


Section 1785 of the Revised Code is in these words: “Upon 
the death of the father, the mother is entitled to the posses- 
sion of the child until his arrival at such age that his educa- 
tion requires the guardian to take possession of him. In 
cases of separation of the parents, or the subsequent marriage 
of the survivor, the Court, upon writ of habeas corpus, may 
exercise a discretion as to the possession of the child, looking 
solely to his interest and welfare.” 

Section 3948 declares that: “ In all writs of habeas corpus, 
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sued out on account of the detention of a wife or child, the 
Court, on hearing all the facts, may exercise a sound discre- 
tion as to whom the custody of such wife or child shall be 
given, and shall have power to give such custody of a child 
to a third person.” 

In Lindsey vs. Lindsey, 14 Ga. &., 657, this Court ruled 
that, upon the writ of habeas corpus sued out by one parent 
for the purpose of obtaining from the other the possession of 
an infant child, the question as to whom the same shall be 
awarded, is intrusted to the discretion of the Circuit J udge 
before whom the writ is made returnable, and it must bea 
flagrant abuse of that discretion which will authorize a 
reviewing Court to interfere. Judge Starnes, delivering the 
unanimous opinion of the Court, says: ‘There is an obvious 
propriety in this. The Judge, in such case, is more of the 
vicinage, as it were, than this Court,—has probably better 
opportunity of knowing the parties, their means, etc. He 
has them before him, and has the benefit of their demeanor 
and appearance, in aid of his judgment. So, of witnesses, 
He may be familiar with their reputations, looks them in the 
face when they speak, has the benefit of their conduct and 
appearance, and pronounces his judgment accordingly. For 
these reasons, a case of glaring error should be required to 
authorize an interference by us with a judgment so formed.” 

In Starr vs, Barton, 34 Ga. R., 99, this Court ruled that 
the judgment of the Court, upon the facts in cases of habeas 
corpus is analogous to the verdict of the jury, and will not 
be disturbed by the reviewing Court, if there be enough to 
support it, although there may have been other testimony 


‘strongly in conflict with it. In Boyd vs. Glass, 34 Ga. R., 


253, it is decided by this Court that, when infants are 
brought before a habeas corpus Court, the Court will exer- 
cise its discretion as to their custody, and unless such dis- 
cretion has been flagrantly abused, a reviewing Court will 
not interfere. Under the law, as laid down in the Code, and 
as expounded by this Court in those cases, we do not feel at 
liberty to interfere with the judgment of the Court below in 
this case. 
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The Ordinary before whom the writ was sued out, who 
resides in the county, and is well acquainted with the parties, 
refused to take these little boys from their mother at so ten- 
der an age, and the Judge of the Superior Court sustained 
his decision. We are unable to say that there has been a 
flagrant abuse of legal discretion in this case. Unless there 
are very controlling reasons to the contrary, in the particular 
case, the mother is the proper custodian of infants of the age of 
those now in controversy. When they arrive at an age which 
requires their transfer to the possession of their guardian for 
the purposes of their education, there can be no doubt of his 
right to have the control of them. 

We admire the fidelity with which the grand-father, in 
this case, who is the testamentary guardian, has labored to do 
what he regarded his duty to these children, in the execution 
of the delicate trust confided to him by his deceased son. 
But, at this period of their existence, we do not feel at liberty 
to disturb the judgment rendered in the Court below, against 
his right to the immediate possession of his wards. 

Judgment affirmed. 





Witu1aM H. CHAPPELL, adm’r, etc., plaintiff in error, vs. 
WiuuiaM S. AKIN, defendant in error. 


When a bill was filed by a creditor against an executor, praying for an 
injunction and the appointment of a Receiver, alleging that the execu- 
tor was insolvent, unmarried, extravagant, engaged in no settled 
business, and intending soon to move to Honduras, and was badly 
managing his own business, as well as that of his testatrix, that he had 
said he would sell the property of his testatrix, realize the money, and 
leave without paying any of the debts of the estate: Held, that the 
Court below erred in dismissing the bill. 


Equity. Receiver. Decided by Judge HARRELL. Web- 
ster Superior Court. March Term, 1869. 


Chappell, as administrator de bonis non of the estate of 
Septimus W. Sanders, deceased, by his bill, made the follow- 
VoL, xxx1x—12, 
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ing averments: On the 23rd of February, 1864, William 
8. Akin, of said county, made and delivered to said Sanders 
his promissory note for $3,400 00, upon which a judgment, 
in favor of Sanders, was rendered in September, 1866, for 
$1,000 00; that William S. Akin appeared, giving, as his 
security, Elizabeth Akin, who afterwards died testate, own- 
ing personalty and realty worth say $5,000 00 ; that, by said 
will, she nominated her son, said William S. Akin, as her 
executor, and bequeathed to him, for life, the residuum, (except 
the cash on hand,) after paying her debts; that, on the 4th o 
February, 1867, said William S. Akin obtained his letters as 
such executor ; that some time thereafter he sold the person- 
alty for cash, (of which he made no return ;) that, on the 2nd 
of September, 1867, he obtained an order for the sale of the 
realty, consisting of one thousand aeres of land in said county, 
and thereunder he has advertised the lands for sale, that no 
debts are pressing on said estate so as to necessitate the sale 
of the lands, that said William S. Akin has given no security 
as executor, is wholly insolvent, extravagant, unmarried, in 
no settled business, and, (as the complainant believed,) in- 
tended moving to Honduras, that he is mismanaging his 
own business, and that of the estate, and, (as complainant is 
advised,) has said that he would sell the testator’s property, 
get the proceeds, and leave without paying any of the debts; 
that he will recover on said note, and wishes to bind said 
property to pay the eventual condemnation money. He 
prays an answer from said William S, Akin, as to what he 
had gotten from said estate, and what he. had done with it, 
and that a Receiver be appointed to receive the assets of the 
estate, and collect the rents of said lands, until said executor 
should give security for his proper management of the estate, 
or, if he failed so to do, until an administrator cwm testa- 
mento annexo should be appointed, and that meanwhile said 
executor be enjoined from selling the lands, and from man- 
aging the assets of the estate. 

(The will gave this property to said executor for life, not 
subject to his debts, contracts, or liabilities, with remainder 
to his children alive when he died, or, upon failure of such 
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children, then to Mary L. Cato and her children.) Judge 
John T. Clark sanctioned the bill and appointed a Receiver, 
requiring him to give bond, and ordered injunction to issue 
as prayed for, and that said executor surrender the assets to 
the Receiver, unless the executor gave bond for the faithful 
discharge of his duties as such executor, provided complainant 
should give to said executor bond of indemnity against dam- 
age by reason of said injunction and Receiver. 

No answer was filed. The complainant’s solicitors moved 
to take said bill pro confesso. Upon hearing the bill, the 
Court refused to grant such order, and further, upon his own 
motion, dismissed the bill. The record does not show upon 
what ground he made the dismissal ; but it was said, in argu- 
ment, that he did so because there was no equity in the bill. 
The refusal of the order and the dismissal are assigned as 


error. 


J.S. Wimperzy, S. H. Hawxuys, for plaintiff in error, 
cited Johns vs. Johns, 23 Ga. R., 31. 


3LANFORD & MILLER, for defendant. 


WARNER. J. 


The error assigned to the judgment of the Court below, 
in this case, is the dismissal of the complainant’s bill. A 
Court of Equity, in this State, may, by writ of injunction, 
restrain the action of a private individual which is illegal 
or contrary to equity and goods conscience, and for which no 
adequate remedy is provided at law: Revised Code, sec. 3149. 
The defendant was the debtor of complainant against whom 
a verdict had been recovered for $1,000. The defendant had 
entered an appeal from that verdict, giving his testatrix, who 
was then living, as his security for the eventual condemna- 
tion money, After her death, he became her executor, and, 
from the allegations made in the complainant’s bill, equity 
and good conscience require that he should be restrained from 
squandering, and disposing of the property of his testatrix, 
so as not to defeat the collection of the complainant’s debt 
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when his remedy at law, under the peculiar facts of the case, 
would not be adequate for his complete protection. In our 
judgment, it was error in the Court below in dismissing the 
complainant’s bill. 

Let the judgment of the Court below be reversed. 





ALEXANDER & HowE Lt, plaintiffs in error, vs. WILLIAM 
C. Lieru, defendant in error. 


When, upon the trial of a cause, a mortgage deed, which had been re- 
corded, was offered in evidence, and objected to on the ground that it 
did not appear to have been stamped, and the party offering the mort- 
gage deed proved that the deed had been stamped according to law: 
Held, that the Court should have submitted the question of fact to the 
jury under the evidence, whether the deed had been stamped or not, 
as required by law, under the charge of the Court upon that point. 

Held, also, that when the deed, showing asettlement between the parties, 
was offered in evidence, the Court should have left the question to the 
jury, as to whether the deed was delivered or not, under the evidence 
contained in the record, and have charged the jury as to the law ap- 
plicable to that point in the case. 

When there is any evidence as to the delivery of a deed, it is a question 
of fact for the jury, and not for the Court, to decide upon the facts 
whether there had been a delivery of the deed: Held, further, that 
when an instrument 1s offered in evidence, required by law to be 
stamped, and, by the act of one of the parties, the stamp is prevented 
from being put on the deed, the party so preventing shall not be heard 
in objecting thereto ; but if the Court shall be satisfied that there was 
no intention to defraud the government of its révenue, the Court may, 
in such a case, allow the proper stamp to be placed on the instrument 
at the time of the trial. 


Kquity. Conveyancing, ete. Stamps. Tried before Judge 
Harrauut. Early Superior Court. April Term, 1869. 


Leith, by bill, made the following averments: About the 
Ist of January, 1867, he rented a plantation from John Gil- 
bert, agreeing to pay him, as rent, twenty bales of cotton, 
and on the 17th of April, 1867, made a mortgage to Gilbert 
to cover the amount of rent and the liability of Gilbert, as 
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Leith’s security, to James H. Wade, for $650 00, and certain 
other matters therein mentioned. Afterwards Leith and 
Gilbert agreed to recind that contract, and, in lieu of it, 
Gilbert agreed to take but ten bales of cotton, worth say 
$500 00. After this, with full knowledge of the facts, 
Alexander & Howell took from Gilbert a transfer of said 
mortgage, which transfer is fictitious and frandulent. He 
paid eight of said bales of cotton, and would have paid the 
other two, in a few days, but for Alexander & Howell having 
foreclosed said mortgage, and levied on said cotton and his 
other property. This levy was made on the 26th of Decem- 
ber, when the demand was not due till the 1st of January 
thereafter, and in order to force Leith to settle on their terms. 
This foreclosure was under the Act of the 15th of December, 
1866, upon an affidavit made before a Judge of the County- 
Court, which was wrong, because the paper was a mortgage, 
and not a factor’s lien, and he wished, by certiorari, to correct 
this error, but was unable to give security, ete. ; 
After all this, Alexander & Howell attempted to settle with 
Leith, and Leith agreed to convey to them certain lands in 
Early county, they paying him $500 00 and some other 
property. The deed, in the presence of all parties, was 
handed, by the attorney of Alexander & Howell, to the 
Clerk of the Superior Court of said county. The Clerk said 
he would not receive it unless it was stamped. Leith said he 
would not deliver it until the money was paid, which Alex- 
ander & Howell refused to pay, and he took the deed. Alex- 
ander & Howell sued out process, before the County-Judge, 
for the deed. He ordered it delivered to them, and, upon 
Leith’s refusal to obey,the County-Judge ordered him to 
jail. On the trial, it appears the deed was in the hands of a 
Receiver who had been appointed by the Chancellor. He 
prayed for injunction against the sale, that the deed be can- 
celled, that the fi. fa. and mortgage be annulled, and that 
Alexander & Howell take the two bales of cotton in full 
payment of said mortgage, ete. (The paper was exhibited, 
but whether it was a mortgage or factor’s lien, is not mate- 
rial here.) Answer was waived, The defendants did answer, 
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however. In that, they said that the mortgage was, by Gil- 
bert, transferred to Alexander & Howell for value, that 
Gilbert had not changed the original contract in any way, 
and the full amount of it is due, except what has been paid, 
that they foreclosed because they were informed that Leith 
was about to run his personal property away. As to the 
subsequent trade, Alexander & Howell said that Leith came 
and proposed to settle with them, and they agreed on a set- 
tlement, and put its terms in writing. According to said 
agreement, Leith executed and delivered to them a deed to 
three lots of land, mentioned in said mortgage or lien, and 
when the Clerk, (to whom the deed was handed to be recorded,) 
remarked that the deed must be stamped before it could be 
recorded, Alexander & Howell left the Clerk’s office, one of 
them to get the stamp, and the other to order the sheviff to 
give up the property levied on, to Leith, as they had agreed 
todo. Leith hurriedly pocketed the deed, and left town. 
They offered to pay the $500 00, and, in all things, to com- 
ply with their said agreement, but Leith would not comply. 
They admitted suing out possessory warrant for the deed and 
the proceedings under it as stated. 

When the cause came on for trial, Leith’s solicitor read 
the bill and exhibits, examined Leith as a witness, and closed. 
Defendants’ solicitors then offered in evidence the original 
mortgage and transfer as evidence. It was objected to because 
the mortgage was not stamped, and the objection was sus- 
tained. They then proved that, at the time the mortgage 
was executed, there were no stamps at hand which the par- 
ties could get, and that Leith authorized Gilbert to stamp it 
when he could get stamps, that Gilbert did afterwards get 
stamps and put them on said mortgage about the time of its 
transfer to Alexander & Howell. The witness said he did not 
remember the amount of the stamps, but that he got them from 
the United States Revenue Collector, who wrote the mortgage, 
and he supposed it was the correct amount; he thought it was 
$1,50. They also showed, by Howell, Perry, Gilbert and 
Jones, that the mortgage had been stamped. They then 
showed, by a witness, that Lieth had taken the papers, includ- 
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ing the mortgage, out of the Clerk’s office, by an order of 
Kennon, his attorney, saying he was going to take them to 
Kennon, and, after keeping them out some time, but without 
taking them to Kennon, brought them back to the office. 
They further showed that, after the mortgage was delivered, 
he had, in part performance of the contract, let Leith have 
supplies, etc., and that after the transfer of the mortgage to 
Alexander & Howell, and after Leith knew of said transfer, 
they supplied him with provisions, ete., amounting to $1,- 
217 00, in part performance of the agreement and mortgage. 
They then offered to stamp said mortgage in the presence of 
the Court, and then again offered to read the mortgage and 
transfer thereof in evidence. It was objected to on the ground 
that it was not stamped, and the mortgage and transfer were 
ruled out. They then offered, as evidence, the proceedings 
of foreclosure and the mortgage fi. fa., and enties thereon, 
which were objected to because they were founded upon a 
void mortgage. The Court sustained the objection. They 
then offered in evidence the said agreement as to settlement. 
Upon objection being made, it was ruled out, because it was 
not stamped. They then offered to prove, by oral testimony, 
that, after making the original rent contract, Leith agreed 
wit Gilbert to give him a lien on his crop and mules and 
land and other property named in said mortgage, to secure 
the payment of said twenty bales of cotton promised for 
rent and for the advances made, and to be made by Gilbert, 
as set out in said mortgage, and to indemnify him for having 
stood security for Leith, on a note for $650 00, to Wade for 
mules to cultivate said farm, and for the other purposes set 
out in said mortgage. All this was objected to, upon the 
ground that it was all in writing, to-wit: in said mortgage. 
The Court, for that reason, rejected the evidence. They also 
offered to prove by parol the facts stated in said unstamped 
agreement as to settlement. This being objected to on the 
same ground, was likewise ruled out. The notes, which said 
mortgage was intended to secure were offered as evidence, 
and rejected because they were not stamped. 

The defendants then showed that, to carry out the previ- 
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ous understanding, the parties had repaired to the Clerk’s 
office, had caused the deed to be drawn, and that Leith had 
signed it, knowing fully its contents, that the witnesses had 
attested it, and the attorney of Alexander & Howell, who 
drew the deed, handed the deed across the table to the Clerk 
for recording, without having handed it back to Leith or 
having been instructed by Leith to do so; that the Clerk said 
it needed stamps before being recorded, and Howell had gone 
across the square for the stamps, and then Leith took up the 
deed and carried it away. This evidence being in, and said 
deed being offered in evidence, the Court held that there was 
no sufficient evidence of a delivery of the deed, and he 
rejected the deed upon that ground. 

There was other testimony and other rulings, but they are 
not pertinent to the questions decided by the Court. The 
evidence being closed, the Judge charged the jury that the 
mortgage and judgment were illegal, null and void, and the 
jury would decree injunction against proceedings under them ; 
that the contract was illegal, and no rights passed under it ; 
that the deed had not been executed, and, therefore, the jury 
should decree its cancellation; that the said process was 
void, and any property taken under it should be restored to 
Leith, ete. The jury found in favor of Leith, against A%ex- 
ander & Howell, and decreed that the property levied on 
should be restored to Leith. 

The defendants moved for a new trial, upon the ground 
that the Court had erred in each of said rulings, and in each 
proposition in said charge, ete. The new trial was refused, 
and error was assigned on each of said grounds. 


J. E. Bower, Frevper & Poweun, T. F. Jones, for 
plaintiff in error. 


A. Hoop, Ricuarp Sims, for defendant. 
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WARNER, J. 


This case comes before the Court upon a motion for a new 
trial in the Court below, which was refused, and for that 
refusal error is assigned here. There were various questions 
made upon the record in this case, which presents a very 
complicated and confused statement of facts. Our judgment 
will be confined to the points in the case, upon which we 
grant the new trial. When the mortgage deed was offered 
in evidence, it was objected to, on the ground that it had no 
revenue stamp on it. The mortgage had been recorded, and 
was proved to have been stamped, and it was shown that it 
had been in Leith’s possession, he having got it out of the 
Clerk’s office. Under this statement of facts, the Court 
ruled out the mortgage on the ground that it was not then 
stamped. In our judgment, the Court should have admitted 
the mortgage deed in evidence to the jury, and have sub- 
mitted the question of fact under the evidence, whether the 
deed had been stamped or not, as required by law, and to 
have instructed the jury, in its charge to them, upon that 
point in the case. If the deed had been legally stamped, as 
the witnesses stated, and the stamps had been taken there- 
from, fraudulently or otherwise, then the deed ought not to 
have been rejected, for the law requiring the deed to be 
stamped, had been complied with. When the deed of set- 
tlement between the parties was offered in evidence, it was 
objected to upon two grounds. First, that it never had 
been delivered. Second, that it was not stamped. The 
facts, as the same appear from the evidence in the record, are 
that the parties, having agreed on the terms of settlement, 
went to the Clerk’s office to execute the deed. The deed was 
written by the attorney of Alexander & Howell, signed by 
Leith, with a full knowledge of its contents, and was attested 
by the subscribing witnesses. The attorney who drew the 
deed, did not formally hand it to Leith, but, after it was 
executed, all the parties being present, he handed it to the 
Clerk of the Court for record, who said it must be stamped 
before being recorded. Howell then went out across the 
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square, to get the stamps to put on it, and while he was gone, 
Leith took up the deed and carried it off. Under this state 
of facts, we think the Court should have let the deed go in 
evidence to the jury, and have left the question of the deliy- 
ery of the deed to them, under its charge as to the law appli- 
cable to that point in the case. When there is any evidence 
as to the delivery of a deed, it is a question of fact for the 
jury, and not a question for the Court to decide whether there 
has been a delivery of the deed: 1st Greenleaf’s Ey., sec, 
49; 2nd Greenleaf’s Ev., sec. 295. 

If the deed offered in evidence, was prevented from being 
stamped by the act or conduct of one of the parties to it, the 
party so preventing ought not to be heard in objecting 
thereto; but the Court may, in such a case, if satisfied that 
there was no intention to defraud the government of its rey- 
enue, allow the proper stamp to be placed on the instrument, 
at the time of the trial, by the party seeking to introduce it 
in evidence. Upon these several points referred to in this 
opinion we think the Court below erred, and that a new 
trial should be granted. 

Let the judgment of the Court below be reversed. 





Henry R. L. Long, plaintiff in error, vs. E>o>warp McDovy- 
ALD, defendant in error. 


1. A suit was instituted in the county of Early against L. and P, alleging 
they were partners, L. residing in the county of Clarke, and a short time 
before the session of the Court in Early, at which the case was tried, P. 
died. The defendants counsel moved to continue the case as to L, the 
alleged surviving partner, upon the ground, that the partnership was 
denied, and the survivor, L, had relied upon the evidence of P, the 
decedent, to disprove the alleged partnership, but in consequence of 
the sudden and unexpected death of P, there had not been time to 
procure the evidence of L, the other partner, who lived in the county 
of Clarke, to disprove the alleged partnership: Held, that the Court 
erred in overruling the motion for a continuance upon the showing 
made therefor as stated in the record. 

2. When one of two contracting partners is dead, the plaintiff cannot bea 
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witness against the surviving partner to prove a contract made with 
the deceased partner. | 

3, A plea denying the existence of a partnership is a plea in bar, and 
although sworn to, is not a dilatory plea which is required to be filed 
at the first term of the Court. 


Partnership. Pleadings. Evidence. Tried before Judge 
HarrE.Lu. Early Superior Court. April Term, 1869. 


McDonald brought complaint against said Long, of Clarke 
county, and John M. Phinizy “ partners and farmers of said 
county,” upon an open account for supplies for the farm, ete. 
Long was named by initials only. The suit was brought in 
January, 1868. At April Term, 1869, Long being then the 
survivor and absent, his attorneys plead the general issue, 
and that Long “never authorized Phinizy to contract the 
account here sued on, and that he is not now and never was 
Phinizy’s partner.” After filing these pleas, Long’s attor- 
neys moved to continue the cause upon the ground that 
Phinizy had died suddenly, in Early county, where he re- 
sided, within a few days previously; that Phinizy had 
expected to establish said defence by his own testimony, and 
that therefore no steps had been taken to procure the testi- 
mony of Long, who resided in Clarke county, and who could 
also sustain said defence ; that Phinizy’s death was so unex- 
pected and sudden that they could not get Long’s testimony 
in time. The Court refused to continue the cause. 

Long’s attorneys then moved to suspend the cause till 
Phinizy’s administrator could be made a party defendant. 
This was refused by the Court. They then moved to dismiss 
the cause, because the declaration did not show that the Court 
had jurisdiction, and because Long was sued by his initials 
only. The Court allowed Long’s name put in by amend- 
ment, overruled the motion and ordered the cause to proceed. 
Plaintiff’s attorneys moved to strike the plea of no partner- 
nership, upon the ground that it was defective and was filed 
too late. It wasstricken. During the trial plaintiff’s attor- 
neys proposed to read plaintiff’s interrogatories, in which he 
testified that Phinizy told him that he and Long were part- 
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ners, as charged, ete. This testimony was objected to because 
Phinizy was dead. The Court overruled the objection, and 
the interrogatories were read in evidence. 

The plaintiff closed, and Long’s attorneys offered testimony 
to show that there was no partnership, but the Court would 
not allow it given to the jury. The Court charged the jury, 
among other things, that they had nothing to do with the 
question of partnership. The jury found for the plaintiff. 

Long’s attorneys moved for a new trial, upon the grounds 
that the Court erred in refusing the continuance, in refusing 
the suspension, in refusing to dismiss upon the grounds taken, 
in not respecting the plaintiff’s interrogatories, in striking 
out said plea of no partnership and refusing to hear evidence 
on that subject, and in charging as aforesaid. The new trial 
was refused, and this is assigned as error on each of said 
grounds, 


L. C. Rutuerrorp, J. E. Bower, L. J. Gueny, for 
plaintff in error, cited Moore vs. Harlan and Hollingsworth, 
37th Ga. R., 623, as to the testimony of a party. 


Wm. D. Kippoo, for defendant, cited as to the plea 
Stephen on PI., 215; 1st Saunders’, 28 note 3; Mason vs, 
Dickinson, 24th Ga. R., 211; 1st Chitty’s Pleading, 523; 
6th Johnson’s R., 63; 1ith do., 582; 18th do., 28; 20th 
Ga. R., 1, 25 Ga. R., 608, 641. As to party being witness 
he cited Leaptrot vs. Robertson, 37th Ga. R., 586 ; and said 
there should not be a new trial even if the Court did err, citing 
Johnson vs. Johnson, 30th Ga. R., 857; Lumpkin vs. The 
Female College, 30th Ga. R., 4. 


WARNER, J. 


The errors assigned to the judgment of the Court below in 
this case are: First, Because the Court refused to continue 
the cause upon the showing made therefor as stated in the 
record. Second, because the Court admitted the evidence of 
McDonald, the plaintiff, as to the contract made between him 
and Phinizy, who was dead. Third. Because the Court 
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selerel the plea of Long, denying the partnership, to be 
stricken, and in refusing to hear any evidence on that ques- 
tion. 

In regard to the first point made, the Code declares that 
all applications for continuances, not expressly provided for 
therein, are addressed ‘to the sound legal discretion of the 
Court, and shall be granted or refused, as the ends of justice 
may require. Section 3480. In view of the facts in this 
case, upon which the motion for a continuance was based, we 
are of the opinion, that the ends of justice required that the 
Court below should have exercised its sound legal discretion, 
and have continued the case upon the showing made therefor. 

2. In regard to the admissibility of the evidence of Mc- 
Donald, the party plaintiff, to prove the sayings and declara- 
tions of Phinizy, who was dead, for the purpose of establish- 
ing the fact, that Long and Phinizy were partners, the Court 
below was clearly in error according to the previous rulings 
of this Court, in its construction of the Act of 1866. Leap- 
trot vs. Robertson, 37th Ga. R., 586; Moore vs. Harlan & 
Hollingsworth, bid, 623. When one of two contracting 
partners is dead, tie plaintiff cannot be a witness against the 
surviving partner to prove a contract made with the deceased 
partner. 

3. As to the dismissal of the defendant’s plea denying that 
he was a partner of Phinizy, because not filed at the first 
term. We have had more difficulty in construing the 1888th 
and the 3404th sections of the Code. The one declares that, 
“Partners suing or being sued in their firm name, the part- 
nership need not be proved, unless denied by the defendant 
on oath upon plea in abatement filed.” The other declares 
that, “No dilatory answer shall be received or admitted, 
unless an affidavit be made to the truth thereof, and must be 
filed at the first term.” It is insisted here, that a plea in 
abatement denying the existence of the partnership, is a dila- 
tory plea, and must be filed at the first term of the Court 
after the commencement of the suit, and cannot be filed after- 
wards. It is true that the 1888 section denominates the plea 
denying the partnership a plea in abatement, but does not 
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declare, that it shall be filed at the first term of the Court, 
But is a plea denying a partnership, according to the strict 
rules of pleading, a dilatory plea? If in a suit against a co- 
partnership, some of the partners were omitted or sued by a 
wrong name, a plea in abatement stating who were the part- 
ners, and their proper names, would be a dilatory plea, for it 
would only delay the plaintiff and give him a better suit; 
but a plea denying that the defendant was a partner, and not 
liable to the plaintiff at all as such, cannot be said to bea 
dilatory plea ; for such a plea does not merely delay the 
plaintiff in his, suit, but denies his right of action against 
him altogether, and is therefore a plea in bar. “ Pleas in bar 
deny that the plaintiff has any cause of action; and do not, 
like pleas in abatement, give a better suit.” 1st Chitty’s 
Pleading, 459. In the case of Holman vs. Carhart, (25th 
Ga. Rep., 608,) this Court held that, “a plea by one of two 
persons sued as partners, that he did not sign the note sued 
on, or authorize any other person to sign it for him, and that 
he was not one of the partners when the debt was contracted, 
is not a plea in abatement, but a plea in bar.” Construing 
the two sections of the Code in the light of this decision we 
hold that the defendant’s plea denying the partnership was a 
plea in bar of the plaintiff’s right to recover ; and although 
sworn to, was not a dilatory plea which is necessarily required 
to be filed at the first term of the Court, as required by the 
3404th section of the Code. Let the judgment of the Court 
below be reversed. 
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Frank P. Surru, plaintiff in error, vs. Hamirn J. Coox, 
defendant in error. 


When a defendant had been enjoined from removing and disposing of 
certain cotton which had been placed in the hands of a Receiver ap- 
pointed by the Court, and afterwards, the defendant was declared a 
bankrupt, and it appeared from the evidence, that the defendant told 
the agent of the Receiver, who had the cotton in possession, that the 
plaintiff’s injunction had been settled or disposed of, and that he had 
turned over four bales of said cotton to his counsel in bankruptcy, 
when, in fact, the injunction had not been settled or disposed of, but 
the complainant in the injunction bill was still claiming the cotton 
under a mortgage lien, when the defendants counsel in bankruptcy, 
with the assent of the defendant, took possession of said four bales of 
cotton, for his fees to take the defendant through the Bankrupt-Court, 
and hadsold the same: Held, that this Court will not control the dis- 
cretion of the Court below upon the state of facts disclosed by the 
record, in holding that the defendant had violated the injunction, and 
was in contempt of the order and process of the Court. 


Contempt. Decided by Judge J. M. Cuarx. Baker 


county. Chambers. 


Cook filed a bill for injunction and the appointment of a 
Receiver, ete., against said Smith and D. D. Smith, in said 
county, touching certain cotton, on which Cook claimed a 
factor’s lien. The prayer was that “they be enjoined from 
further interfering with the said crop of cotton that the same 
may be held for the purpose of discharging said drafts at 
maturity,” * * * * * * * and “that a Receiver 
may be appointed by this Honorable Court, to take charge of 
said plantation and said farm, and have the cotton crop deliv- 
ered in conformity to said contract and agreement,” ete. 

The Court sanctioned the bill, and passed the following 
order: “John F. Cagile, of Dougherty county, is hereby 
appointed Receiver to take possession of said crop and farm, 
and attend and have the same gathered, and the sheriff is 
required to put said Receiver in possession.” By a supple- 
mental bill and injunction, each of said Smiths were enjoined 
from “alienating said property or any part thereof.” The 
Receiver, under said order, was in possession of said farm 
and crop. While he was so in possession, said Frank P. 
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Smith was adjudged a bankrupt, on his own petition, by a 
Register in Bankruptcy. After this, and before more was 
done, four bales of the cotton which the Receiver had gath- 
ered off said farm, were taken away from the farm. It 
being suspected that Frank P. Smith had taken them, he was 
ordered by the Chancellor to show cause why he should not 
return said four bales of cotton to the Receiver, and why he 
should not be punished for a contempt of said injunction, 
Frank P. Smith appeared and plead, that before the removal 
of the said four bales of cotton he was a bankrupt under the 
laws of the United States, and that he had been so adjudged 
in the District Court of the United States by I’. Hesseltine, 
Register in Bankruptcy, and that thereby the Superior 
Court of said county ceased to have jurisdiction of said 
cause. At thesame time he answered the rule. He said he 
did not remove said cotton, nor had anything to do with its 
removal; that the facts were as follows: When he filed his 
application in bankruptey he reported this cotton with his 
other property, to his attorney, J. J. Hall, to be put into his 
schedule; his attorney assumed the expenses of the proceed- 
ings in bankruptcy, and was to receive therefor $300 00, and 
that he would charge the four bales of cotton for his reim- 
bursement, and he, Smith, consented thereto, but with the 
distinct understanding that Hall was to take the chances of 
recovering said bales of cotton from the Receiver, as he, 
Smith, would not undertake to interfere with the Receiver’s 
control of the same; that he stated to Hall that he could 
only sell to him his interest in the said cotton, and no more, 
as it was in the hands of the law; and as he, Smith, had no 
other means of paying him, Hall accepted the proposition, 
and afterwards took possession of the cotton, and afterwards 
told Smith that if it was not awarded to him, Hall, by the 
Register, he, Hall, would hold it subject to the order of the 
Court. He denied any intention to violate the injunction; 
said Hall had advised him that his conduct was right, and 
would cause him no trouble; that the cotton was stored sub- 
ject to Hall’s order, and he prayed that Hall deliver it up if 
he, Smith, had done wrong. 
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Upon the hearing it was shown that while the agent of 
the Receiver and the Receiver were both absent from the 
farm said four bales of cotton were taken away from his pos- 
session without their consent; that Frank P. Smith had said 
to this agent that said injunction was settled or disposed of, 
when it had not been settled or disposed of, and that he had 
turned over said four bales of cotton to his counsel in bank- 
ruptey. Hall testified that Frank P. Smith, when he engaged 
him, said he had been enjoined from the use of his cotton 
crop, and he advised Smith that an adjudication in bank- 
ruptcy would be a virtual disposition of the injunction, and 
Smith made the transfer of his interest in said four bales of 
cotton with the understanding that it would not be a viola- 
tion of the injunction; that Smith had no agency in the 
removal of it, but that he, Hall, had it moved for safe-keep- 
ing, (but not out of the jurisdiction of the Court,) and had 
proposed to give Cook a bond of indemnity if the Court 
should hold he was not entitled to it. He then gave in full 
his reasons for believing his advice was correct. 

It was shown that the cotton was worth twenty-five and a 
half cents per pound at the hearing; that it was worth from 
twenty to twenty-one cents per pound on the first of Decem- 
ber then last; that Johnson, a warehouseman, had shipped 
it to Savannah, after advancing $250 00 on it, and had sold 
it. The adjudication of bankruptcy was proved. 

The Chancellor ordered Frank P. Smith to be confined in 
jail, without bail or main prize, until he returned said four 
bales of cotton to the Receiver, or pay him $496 40, its 
value, and the costs of this proceeding. 

Frank P. Smith’s attorney sued out a bill of exceptions, 
assigning that the Chancellor erred in taking jurisdiction of 
said Smith under the circumstances, in holding that Smith 
was liable for the removal of said cotton at all, in holding 
that his bona fides, and the advice of his counsel, did not 
protect him, and in holding him liable for the value of the 
cotton at the time of hearing. 


Vason & Davis, for plaintiff in error, cited section 21, 
Bankrupt Act, clause 99, James’ edition, 969; section 26, 
VoL, xxxix— 13. 
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clause 116; section 14, clauses 59, 52, 53, 46; section 11, 
clause 34, of James’ edition of the Bankrupt. Act. 


SrroziER & SmituH for defendant. 


WARNER, J. 


This was a motion made in the Court below to punish the 
defendant for a breach of an injunction which had been issued 
against him. An injunction to restrain proceedings at law, or 
a special injunction to restrain some particular act, is usually 
directed to the party, his counselors, attorneys, solicitors and 
agents, or to his servants, workmen and agents, consequent- 
ly, if they, or either of them, having had notice of the 
injunction, do anything inhibited by it, they will be guilty of 
contempt: 8d Daniels’ Chan. Practice, 1907. Where an in- 
junction had issued upon a creditor’s bill, prohibiting the 
defendant from transferring, assigning, delivering, or in any 
way interfering with or disposing of his property or effects, 
any active interference with the property by the defendant, 
or his agent, for the purpose of having the legal title to the 
same transferred to another, and thereby deprive the com- 
plainant of the equitable lien he has acquired thereon by the 
filing of his bill, was held to be a breach of the injunction, 
and the fact that the defendant, in violating the injunction, 
acted under the erroneous advice of counsel, will not protect 
him from a fine sufficient to compensate the adverse party 
for the injury sustained. Lansing vs. Seen, 7th Paige’s 
Chan. Rep., 364. 

In this case the defendant told the agent of the Receiver, 
who had the cotton in possession, that the complainant’s 
injunction bill had been settled or disposed of, and that he 
had turned over the four bales of cotton to his counsel in 
bankruptcy, when, in fact, the injunction bill had not been 
settled or disposed of. The question before the Court below 
was, whether the defendant, his attorneys or agents, had vio- 
lated the injunction, and were guilty of a contempt, for dis- 
obeying the process of the Court. The Court below held 
that the defendant had violated the injunction upon the state- 
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ment of facts contained in the record, and we have no dispo- 
sition to control the discretion of the Court below in regard 
to the judgment rendered by him in this case. The first 
duty of parties and their counsel is obedience to all lawful 
orders of the Court. Let the judgment of the Court below 


be affirmed. 





ALEXANDER McCvutLters, plaintiff in error, vs. FRANCIS 
R. Harness, defendant in error. 


When, in an application for dower, the administrator of the husband 
denies the widow’s right of dower in a particular tract of land, and 
sets up title in himself adversely to the intestate, it is sufficient, in 
order to cast the onus of proving title on the administrator, for the 
widow to show that she is the widow, and that her husband died in 
possession of the premises. 


Dower. Omus probandi. Tried before Judge Gipson. 
Washington Superior Court. December Term, 1867. 


The husband of Francis R. Haines died, and McCullers 
became his administrator. She petitioned for an assignment 
of her dower out of certain lands, of which she averred that 
her husband died seized and possessed. McCullers resisted 
it upon the ground that her husband in his lifetime had sold 
and conveyed the lands to him. 

On the trial, John Haines, stepson of the widow, testified 
that his father died in August, 1866, on the land described 
in the petition, and had ‘lived on it since 1863; that, a few 
days before his death, his father showed him a deed to the 


land executed by J. F. Smith, from whom he purchased it; 


that this deed was put into a certain trunk with his father’s 
other papers; that on account of Mrs. Haines’ health, the 
keys were left with him, at his father’s death ; that the day 
after the death, or the next one, he delivered the key to said 
trunk to McCullers, who demanded it, stating that he would 
administer on the estate; that the trunk containing the pa- 
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pers went into McCuller’s possession ; and that he, Witness, 
never saw the deed after it was put into said trunk. 

Here the testimony closed; the cause was submitted to the 
jury under the charge of the Court, and they found in fayor 
of the widow. 

McCuller’s attorneys moved for a new trial, upon the 
ground that the verdict was contrary to the evidence, the 
law and the charge of the Court. What the charge was 
does not appear. The Court refused the new trial, and that 
is assigned as error. The controversy was as to whether 
there was sufficient proof of seizure. 


LANGMADE & Evans, A. R. Wriaut, for plaintiff in 
error, cited Irwin’s Code, section 1753, 3969, et. seg. ; 8 N. H. 
R., 57; 4 Mass. R., 408, 489, 546; 4 Day, 305; 14 Pick. 
R., 224; 4 Kent Com., 381; Cruise Dig., T. I., section 23; 
Summer R., 170; 38 Geo. R., 3; 10 Geo. R., 435; 7 
Mass. R., 494; 15 Mass. R., 214; 1, Mass. R., 170; 4 Ire- 
dell 264; 28 Geo. R., 478; 7 Mass. R., 253; 23 Pick. 
80, 84; 15 Ohio, R., 108, 671;.1 Md. Ch. Decis., 36; 8 
Cush. R., 697; 10 Iredell R., 123. 


JAMES S. Hook, for defendant. 


McCay, J. 


Without doubt, in a controversy with a stranger who has 
the possession, a widow, in order to sustain her claim of 
dower must prove title in her husband. He must have 
been seized of the premises, and this, perhaps, involves title. 
Code, section 1753. Jacob’s Law Dictionary ; Art Seizure. 

But here the controversy is with the administrator, who 
got possession of the land and title papers as administrator. 
Tt is true he sets up adverse title, and for this trial he isa 
stranger; but it is not asa stranger that he has possession. 
The proof is that the deceased died in possession. The ad- 
ministrator cannot get into possession as a stranger, by going 
in by virtue of his office. The widow is entitled to be con- 
sidered as in possession. She stands in her husband’s shoes; 
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his possession is hers. As a matter of course, if the admin- 
jstrator can show title in himself adversely to the intestate, 
the widow will fail, but the burden is upon him. The widow 
js entitled to stand in the place in which her husband would 
have stood, had an action of ejectment been brought in his 
lifetime against him by McCullers. The possession was in 
the estate, and when the widow showed that her husband 
was in possession at his death, the presumption is that he 
was seized, and it is for the administrator or any other per- 
son setting up adverse title, to rebut this presumption as in 
other cases of dispute as to title. We think the verdict of 
the jury right under the proof. 

As to the questions made in the argument about the deed, 
as the case turns on the verdict, we do not discuss them. 

Judgment affirmed. 





T. M. McHay, plaintiff in error, vs. W. H. STANSELL, de- 
fendant in error. 


1. In an issue under an Act for the expulsion of intruders, if the defendant 
in good faith claims a legal right to the possession, he is not an in- 
truder. 

2. If the obligee in a bond for titles to land fail to pay the purchase- 
money according to the agreement, no demand or notice to quit is 
necessary to give the obligor a right of entry or action, and if he find 
the premises vacant and peaceably enter, he is not an intruder. 


Proceeding to eject intruder. Before Judge Parrott. 
Whitfield Superior Court. December Term, 1868. 


Stansell, on the 8th of August, 1867, made his affidavit 
according to law to eject McHan from certain premises in 
Dalton, Georgia, upon the ground that he was an intruder, 
that he did not in good faith claim a right to such possession, 
and yet would not abandon the same. McHan filed his 
counter-affidavit, claiming a legal right to such possession, 
and this issue stood for trial in the Superior Court. 
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The evidence for Stansell was, that he had contracted for 
the premises from E. R. Sassern, and paid him part of the 
purchase-money ; afterwards M. C. Martin became the owner 
of the premises, and the trade with Sassern was changed over 
to Martin. Martin, on the 7th of June, 185—, gave to 
Stansell his bonds, conditioned to make him titles to the two 
parcels of land upon his paying two promissory notes given 
for the balance of what he had agreed to pay Sasseen, and 
upon his making to Martin a deed to another lot. Under 
this original contract and under these bonds Stansell occupied 
the premises from early in 1857 till about the 20th of De- 
cember, 1863. When he refugeed from Dalton to Middle 
Georgia, he made arrangements for a tenant to occupy the 
premises, but this failing, he left them vacant, intending to 
return when he could. He never was in Dalton afterwards 
till in April, 1869, he went there to attend Court, and then 
found McHan in possession. Stansell had no title to said 
lands except as stated. 

For the defendant it was shown that Martin had traded 
off said notes and endorsed them. He and Stansell was sued 
thereon, and judgment was entered against Stansell as maker, 
and Martin as endorser, in November, 1860; and no part of 
this judgment has ever been paid. Martin died and Sibey 
Martin became his administratrix. She, as such adminstra- 
trix, employed an attorney to get possession of the premises. 
He found certain persons in possession, notified them that he 
would sue them and they moved off, setting up no claim to 
the premises. He then put a person in ‘possession as tenant 
of Mrs. Martin, administratrix, and when he went out, to- 
wit: in November 1866, McHan went in as her tenant. 
There being no controversy about the facts, the Court instruc- 
ted the jury that Stansell was entitled to recover the posses- 
sion of the premises, and they found accordingly. This in- 
struction is assigned as error. 


McCurcuen & SHumaTe, D. A. WALKER, for plain- 
tiff in error, cited Irwin’s Code, section 4000. They said 
Stansell could not dispute Martin’s title: Adams on Eject. 
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275; not having paid the purchase-money, he could have 
been ejected, if in possession, without notice: Adams on 
Eject 121, 122; Jackson vs. Moncrief, 5 Mendell 26 ; Jack- 
gon vs. Muller, 9 Cow. R., 747. McHan had the right to 
possession: Poulain vs. Sellers, 20 Geo. R., 228, 232. One 
having the right of entry, may take peaceable possession and 
keep the possession: 1 Chit. Gen. Pr., 647; Crabb on real 
property: Section 247; Taylor vs. Colt, 3 T. R., 295; 
Taunton vs. Costar, 7 T. R., 431; Turner vs. Maymoot, 1 
Bing., 158; T. R., 207; Stamper vs. Griffin, 20 Geo. R., 
313; the Court should have left the question of bona fides to 
the jury. 


W. K. Moore, for defendant. 
McCay. J. 


1. Very clearly, McHan, (Mrs. Martin’s tenant,) is not an 
intruder. He stands in her shoes, and she does, bona fide, 
claim the right to the possession of the premises in dispute. 
Under the Code, section 4000, 4003, this is a sufficient re- 
ply to the plaintiff’s affidavit ; it is a denial of its terms, and 
if it is true, it defeats the proceeding. This is asummary 
proceeding, and can only be made when the person in pos- 
session does not, in good faith, claim the right to be there. 
The question is not, does he have a right, but does he in 
good faith claim it. The remedy is avery harsh one. It 
contemplates that the sheriff, without judge or jury, shall 
dispossess the person in,possession and put the plaintiff in his 
place, and by its very terms, it is only directed against per- 
sons who do not, in good faith, claim a right to the possession 
and yet refuse to abandon the premises, and if he in good 
faith claims a right to be there, this proceeding does not lie. 
It is a question of bona fides on the part of the claimant, 
and the issue is not the rightfulness of his claim, or its suf- 
ficiency, but its honesty. As a matter of course, the claim 
must not be a mere sham, it must have some reasonable foun- 
dation ; yet if it have this and be made in good faith, the 
claimant is not an intruder. This Court, 21 Ga. R., 368, 
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has settled this as the proper construction of the Intruders’ 
Act, and we think rightly. 

2. Under the facts of this case, however, we are of opin- 
ion that Mrs. Martin had a right to the possession. She had 
the legal title, and by the well-settled rules of the common 
law, the legal title must prevail. 

At law, the right of Stansell would not be noticed. It is 
true, so long as the purchase-money was not yet due, equity 
would enjoin the vendor from enforcing his legal right against 
the vendee; and under our law he might set up this equi- 
table right, by way of defence at law. But, if the vendee 
failed to pay the purchase-money, equity would refuse to 
interfere with the assertion of his legal rights by the vendor, 
The vendee, if he seeks equity must do equity. He could 
not ask the intervention of this Court, so long as he was him- 
self at fault. So soon as the purchase-money is due, and re- 
mains unpaid, the vendee is at fault, and equity would only 
interfere in his offer them to pay. The vendee has no better 
right under our law than he had in equity, and as equity 
would not interfere with the vendor’s assertion of his legal 
rights, so long as the vendee was in fault, neither can he, 
under our law set it up as a defence to the vendor’s action 
to recover the premises. In truth, this right to recover the 
premises is just what the parties contend for. The vendor 
retains the titlke—why? Simply asa security for the pur- 
chase-money. What is a security worth that the owner can- 
not use? 

It is argued, however, that the vendee-has a right to notice 
to quit. In this case there was nobody in possession, and 
therefore nobody to give notice to. The vendor found the 
premises vacant, and having the right to the possession, he 
did, without resort to any legal proceeding, what the law 
would have done for him, had there been any body in pos- 
session to hinder him in the enjoyment of his own. But, 
notice to quit would not have been required even to sustain 
a suit in ejectment. Notice to quit, only is necessary in such 
cases, as by implication of law; there is a contract that the 
tenant may remain until notified to quit. A tenant fora 
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fixed period, say fora year, if he holds over without any 
dissent by his landlord so long, as fairly to raise an implied 
contract, that it is a mutual understanding that the tenancy 
is to continue, becomes a tenant from year to year, and is 
entitled to a notice to quit; and so, too, isa tenant at will. 

It will be found, I think, in all the cases requiring a notice 
to quit, that there is an implied contract growing out of the 
circumstances of the case, that the person in possession is to 
remain until the landlord notifies him to the contrary. The 
tenant is not in fault; he is in possession by the consent of 
the landlord, with an understanding that he is to remain un- 
til the landlord notifies him. 

Is this such a case? The vendor sells or agrees to sell to 
the vendee. He takes his notes for the purchase-momey, 
and givesa bond that he will make titles on the performance 
by the vendee of his contract. On the faith of the vendee’s 
promise, he puts him in possession to hold till the maturity 
of the notes which is a fixed time. The day comes—the 
notes are dishonored—can it, with any sort of fairness be 
persumed that there is an understanding that the vendor 
shall still keep the land until the vendee notifies him to 
leave? His right to sue, in our judgment, attaches imme- 
diately on the default of the vendee. He knows that he has 
broken his promise, that he has violated the bargain under 
which he went into possession and notice to him that this it is 
so, is wholly useless. He did not go in to stay during the 
will of the landlord, but for a fixed period, to-wit: till the 
notes matured. At that period, it was understood, the char- 
acter of his holding was to cease. He was to become the 





legal owner. He fails to perform the condition agreed upon, 


and we see no ground for any presumption that he was to 
hold longer, or until the vendor notified him to quit. 

This question is very fully discussed in 7 Cowen 747, in 
the case of Jackson ex. dem. Church vs. Miller, and the au- 
thorities cited, and though it is there admitted, that there is 
some conflict of the authorities, yet it is clearly shown that 
the current of decisions and the reason of the thing is that 
no notice is necessary. The notice can only be for the pur- 
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pose of notifying the vendee that the vendor is not willing 
for him to keep his land and not pay the money. The ven- 
dee knows this, already ; he has broken his contract and has 
no right to a notice that the vendor intends to insist on his 
rights. On the whole, therefore, we think the instruction of 
the Court wrong, and we reverse the judgement. 





Dor, ex dem. of L. P. THORNTON et al., plaintiffs in error, 
vs. Rog, casual ejector, and L. N. TRAMMELL ef al., ten- 
ants, defendants in error. 


(See the remarks of Brown, C. J., at the end of the opinion.) 


When a deed was executed and delivered, conveying an unconditional 
fee simple title to a tract of land, which contained the following words: 
‘Tt being expressly understood by the parties that the said tract or 
parcel of land is not to be put to any other use than that of a depot 


square, and that no business or improvements are to be put on the . 


said tract but that which is immediately connected with the Western 
and Atlantic Railroad:’’ Held, that these words in the deed were 
words of covenant, and not words of condition, and that the plaintiff’s 
remedy for a breach thereof was an action thereon for damages, and 
not a forfeiture of the estate for condition broken. 


Ejectment Conditions and Covenants in deeds. Before 
Judge Parrott. Whitfield Superior Court. April Term, 
1869. 7 


This was ejectment in favor of the heirs of Mark Thorn- 
ton, for a parcel of land in Dalton, Georgia, whereon are the 


.passenger and freight depots of the Western & Atlantic Rail 


Road. The pleas were the general issue and the statute 
of limitations. As the cause turned upon the construction of 
a clause in Mark Thornton’s deed, it was agreed that the 
Judge should hear the cause and direct the jury what to find. 
It was admitted that the land was in said county; that the 
tenants, (who were employes of the Railroad) were in pos- 
session when the suit was brought, but that the Superinten- 
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dent of said Railroad was the real party defendant; that 
Thornton died in 1864, before this suit was commenced, and 
that plaintiff’s lessors were his heirs ; that the authorities of 
said Railroad took possession of the premises under Mark 
Thornton, and claim title and possession under him only ; 
that they had so held the premises (except the fuundry prop- 
erty) from the date of Thornton’s deed; that before Thorn- 
ton’s said deed he had conveyed to other parties all his inter- 
est in the land lots, with certain excepted portions thereof, 
described in his deed of 24th of September, 1846, to White. 
But either party was at liberty to disprove any fact so ad- 
mitted. Upon this admission the plaintiffs rested their cause. 
‘The defendants read in evidence, a deed made the 13th of 
May, 1839, whereby Mark Thornton, in consideration of 
$161 66, granted “to the State for the use and purpose of 
said Railroad” the right of way therein described, and for 
“the perpetual guaranty of said right of way “to said State 
he bound himself, his “heirs and assigns, in fee simple for- 


ever.” 
_They also read another deed from Mark Thornton, made 


the 22d of October, 1846, to George W. Crawford, Govern- 
or of the State of Georgia, and his successors in office, made 
in consideration of one dollar, conveying about eleven acres 
of land therein described, which were the premises in dis- 
pute. This deed was in the usual form, with this exception : 
Immediately after the description of the land, are the follow- 

ing words: “It being expressly understood by the parties 
that the said tract or parcel of land is not to be put to any 
other use than that of a depot square, and that no business 
or improvements (are) to be put on the said tract but that 
which is immediately connected with the Western and At- 
lantic Railroad, together with all and singular, the rights, 
members and appurtenances thereof whatever, to the said de- 
scribed tract or parcel of land, and all and singular, the 
premises and appurtenances thereunto belonging as aforesaid 
and any part thereof, unto the said George W. Crawford and 


his successors in office, and to their assigns, forever ; and the 


said Mark Thornton, for himself and his heirs, and the de- 
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scribed tract or parcel of land, and premises aforesaid, and 
any part thereof unto the said George W. Crawford and his 
successors, and to his and their assigns, against himself and 
his heirs, and any and all other person and persons whomso- 
ever, shall and will warrant and forever defend by these 
presents. In witness whereof,” etc. 

It was admitted that neither Thornton nor his heirs had 
owned any land in Dalton or its immediate vicinity, since 
1847. Defendants closed. 

The plaintiffs, in rebuttal, read in evidence, a deed from 
the Dalton City Company, conveying certain land to Howell 
Cobb, Governor of the State of Georgia, and his successors 
in office, in consideration of $200 00 and another parcel of 
land, and in consideration that the land conveyed therein 
should be used solely for the purpose of depot lot and right 
of way of the Western and Atlantic Railroad, and that no 
business or improvements should be put upon said conveyed 
premises save only such as are immediately connected with 
the business of said Railroad. It was dated the 28th of 
July, 1852. And they read also a deed from Howell Cobb, 


Governor of Georgia, made in January 1853, in considera- . 


tion of said last named deed, conveying to said company, ex- 
clusively for a foundry building or yard or purposes con- 
nected therewith, a portion of said premises in dispute. They 
showed that the Dalton City Company, in 1853, took pos- 
session of said portion of the premises in dispute so convey- 
ed to it; that they had a well, an office, etc., on the same; 
that part of Camp’s hotel was on the premises in dispute, 
to-wit: About four feet at one end and five feet at another ; 
that there was a blacksmith shop and a dwelling, known as 
the Dooly house, on it, and that this Dooly house had been 
sometimes occupied by employes of the W. & A. R. R., and 
sometimes by persons not soemployed. It appeared that the 
encroachment of Camp’s hotel on said premises was because 
of a mistake as to the lines; that the blacksmith shop had 
been occupied and used by the blacksmith of the W. & A. 
R. R. ; that the Dooly house had been built by order of the 
Superintendent, and its use and occupation or rent was given 
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to Dooly as part of his salary as Master of Transportation, 
that it had never been occupied by any but an employe of the 
w. & A. R. R., except for a while by a boarding-house keep- 
er, who agreed to board some of its employes. It was not 
denied that the Dalton City Company occupied the part of 
the premises in dispute, sold to it by Howell Cobb, Governor, 
but it was shown that this exchange of lands was to get a 
convenient stock yard for said Railroad. 

The defendants also read in evidence a deed made the 24th 
of September, 1846, by Mark Thornton, to Edward White, 
covering land lots Nos. 237, 220, 219, containing one hundred 
and sixty acres, with certain parts excepted, and therein de- 
scribed. One of these exceptions is “the parcel of land 
known as the depot square,” describing the same. 

Wuite testified that, pending his negotiations to buy said 
three lots, Thornton told him that there were ten acres which 
he proposed to give to the State, expecting therefor the hon- 
or of making the gift and perhaps a free ticket for life, and 
would not sell it; that he suggested that such donations of 
land were generally restricted to the use of the road, lest 
other business, injurious to surrounding property-holders, 
should be done upon it; Thornton said he would so restrict 
it, and thus protect White in the surrounding property ; it 
was first laid out in a square, its shape was changed by 
White’s consent, and White made a deed to Thornton, and 
one to Governor Crawford to carry out such change. 

He testified that he would not have bought the land from 
Thornton but for such restriction in the deed to the State, 
and understood that Thornton made it for White’s protec- 
tion, and that the deed was not drawn by a lawyer. This 
testimony came in over plaintiff’s objection. It was admit- 
ted that the other parts of said lots excepted by Thornton in 
his deed to White, were about a half a mile from the depot. 

The Court directed the jury to find for the defendants, 
which was done. Of this direction complaint is here made 
by Thornton’s heirs. When the argument was begun here, 
objection was made to Brown, Chief Justice, presiding, upon 
the ground of interest in the question. The Associate Judges, 
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upon the Chief Justice’s statement of his position in that re- 
gard, said that they thought he was not disqualified from pre- 
siding. He remained upon the bench during the argument, but 
as will be seen, differed with his associates, and declined giving 
a dissentient opinion. 


Hocr & SprRAYBERY, WM. K. Moors, for plaintiffs in 
error, furnished no brief to the Reporter. 


D. A. WALKER, McCurcuHen & SHumate, for defend- 
ants, said ejectment did not lie against the W. & A. R. R. 
Rev. Code, sections 967, 979; Acts of 1852, 110; Mason vs, 
Cooper, Sup’t, 19 Ga. R., 54-3; Walker vs. Spullock, Sup’t, 
23 Ga. f., 4388; W. & A. R. RB. vs. Carleton, 28 Ga. R., 
182; Dobbins vs O. & A. Rh. R. Co., 37 Ga. R., 241. The 
words of restriction in Thornton’s deed are not words of 
condition, but of covenant, 4 Kent Com., 129, 130, 132; 1 
Greenl, Cr. Dig., 466, Tit. 13, ch. 1, sec. 1-3; Taylor’s L. & 
T., section 271, 278, 290-1, 412; 2 Greenl., Cr. Dig., to pp. 
428 ; Tit. 32, ch. 25, sec. 2-10; Doe ex dem. Wilson vs. Phil- 
lips, 2 Bingh. R., 15-17; Ad. on Hject. 93, 1 J. Cas., 125, 
Arch L. and T., 95-6; Code, sections 2222, 3060; F. on Re- 
mainders, sec. 18 ; Shepherd’s Touchstone, 121 to 124; 15 
Pa. E. T. R., (3 Harris) 296, ete. The title is good by pre- 
scription, Ang. on Lim., section 369, Cobb’s Dig. 559-563 ; 
Acts 1856 ; 223 Irwin’s Code, section 2641; Watkins vs. 
Woolfolk, 5 Ga. R., 261; King vs. Levers, 36 Ga. R., 199. 


WARNER, J. 


This was an action of ejectment, instituted in the Court 
below, by the heirs-at-law of Mark Thornton, deceased, to 
recover the possession of eleven acres of land in the city of 
Dalton, with the improvements thereon, including the depot 
building of the Western and Atlantic Rail Road. The plain- 
tiffs insist, that they are entitled to recover the premises in 
dispute, upon the ground that Mark Thornton, the plaintiffs’ 
ancestor, conveyed the land by deed, on the 22d day of Oc- 
tober, 1846, to the Governor of the State, and his successors 
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in office, upon condition, that the same should be used as a 
« depot square,” and that the grantee of the land having 
broken the condition, the estate became forfeited to the gran- 
tor or his heirs, and that the latter had now the legal right 
to enter upon the land: and the question in the case is, 
whether the words contained in the deed, are to be construed 
as conveying an estate in the land upon condition, or whether 
the words are to be construed as creating a covenant between 
the parties, as to the use to which the land conveyed was to 
be appropriated. 

What is an estate upon condition? ‘An estate on condi- 
tion, (says Blackstone,) expressed in the grant itself, is where 
an estate is granted, either in fee simple or otherwise, with 
an express qualification annexed, whereby the estate granted, 
shall either commence, be enlarged, or be defeated, upon per- 
formance, or breach of such qualification or condition. These 
conditions are, therefore, either precedent, or subsequent :” 2d 
Bl. Com. 154. “A condition may be created by express words, 
which is called a condition in fact: as where a feoffment is 
made of lands, reserving rent, payable on a certain day, up- 
on condition, that, if it be not paid on the day, the feoffer 
may re-enter, etc. And note, that it is a general note, that a 
condition which destroys, or defeats the estate, or grant, is to 
be construed strictly :’ 2 Bacon’s Ab., 279, title conditions. 
“My Lord Coke says that, by inserting the word condition, 
or sub-condition, conditions are most properly created; but 
there are also other words, says he, that will do as effectually 
as the word proviso: but then it must not depend upon an- 
other sentence: also the words must be those of the grantor, 
and compulsory, to enforce the grantee to do some act :” 2 Ba- 
con’s Ab., 280. See 2268-2269 sections of the Revised Code. 
“The law inclines (as declared by the latter section of the 
Code) to construe conditions, to be subsequent, rather than 
precedent, and to be remedied by damages rather than by 
forfeiture.” Conditions subsequent, says Chancellor Kent, 
are to be construed strictly, because they tend to destroy es- 
tates; and the rigorous exaction of them isa species of sum- 
mum jus, and in many cases, hardly reconcileable with con- 
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science: 4 Kent’s Com., 129. If it be doubtful, says the 
same learned author, whether a clause in a deed be a covenant 
or a condition, the Courts will incline against the latter con- 
struction ; for a covenant is far preferable to the tenant: 4 
Kent’s Com., 132. 

When Thornton, the grantor of the land, conveyed it to 
the grantee, he had the power and dominion over it, and 
could have granted the same upon such ¢erms and conditions, 
as he thought proper to express in his grant, consistent with 
the laws of the land ; and the grantee would have taken it sub- 
ject to the terms and conditions so expressed in the deed of con- 
veyance. Let us examine the deed of conveyance, and see 
what are the terms, and conditions, (if any) expressed there- 
in, upon which the land was conveyed by the grantor tothe 
grantee. The deed conveys an absolute fee simple title to 
the land, with a covenant of warranty. There is no condi- 
tion annexed to the grant, and none imposed on the grantee, 
by any words expressed in the deed. ‘The grantor conveys, 
and the grantee takes under the deed, an absolute fee simple 
estate in the land. The following words are recited in the 
deed: “It being expressly understood by the parties that 
the said tract, or parcel of land, is not to be put to any other 
use than that of a depot square, and that no business, or im- 
provements, is to be put on the said tract but that which is 
immediately connected with the Western and Atlantic Rail- 
road.” The conveyance itself, is an wnqualified grant of the 
land to the grantee. The words of the grantor in convey- 
ing the land to the grantee, impose no ‘conditions upon the 
latter, which would be compulsory on him, to do any act 
whatever. Independent of the understanding, or covenant of 
the parties, as expressed in the deed, there is nothing in this 
conveyance to distinguish it from any other deed of bargain 
and sale, conveying an absolute fee simple estate in a tract 
of land There being no condition expressed in the grant of 
the land to the grantee, by the grantor, of course, there can 
be no forfeiture of the grantee’s estate therein, for condition 
broken. If the covenant of the grantee has been broken, the 
plaintiffs have an adequate remedy by an action thereon to 
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recover damages. An action of covenant may be brought as 
well on a deed poll, as on a deed indented: 2 Bacon’s Ab., 
554, title covenant. Independent of the common law rule 
of construction, this conveyance, under the provisions of the 
Act of 1821, which was of force at the time it was executed, 
vested an absolute unconditional fee simple estate to the land 
in the guarantee: Cobb’s Dig., 169. The substance of the 
second section of the Act of 1821, is incorporated into 
the Code. See section 2222. If the covenant contained in 
this deed, would, by its terms, have created a forfeiture of 
the estate, the Court ought to give such a construction to it 
as to prevent that result, for, as Mr. Justice Spencer said in 
Jackson vs. Brownson (7 John. Rep., 235,) “It is an estab- 
lished principle, that in construing a covenant which is to 
work a forfeiture, Courts adhere strictly to the precise words 
of the condition, in order to prevent the forfeiture. This 
rule, for its equity and reasonableness, deserves constantly to 
be kept in view. It is in most cases rigorous and harsh to 
break up a lease, for the violation of covenants which may 
be compensated in damages; and the present case appears to 
be one of that description.” See Jackson vs McClallon to 
the same point, 8 Cowen’s Rep., 295. If the plaintiffs have 
sustained any damage by reason of a breach of the covenant 
in the deed of conveyance of Mark Thornton, in relation to 
the use of the depot square, they must seek their remedy by 
an action thereon, to recover damages for such breach, and 
not for a forfeiture of the estate conveyed to the grantee by 
an absolute unconditional fee simple title, from the guarantee. 
Let the judgment of the Court below be affirmed. 


Brown, C. J. 


I am unable to bring my mind to the conclusion that this 
was a covenant between the Road and Thornton. If so, the 
road would be bound by the covenant, to keep the depot 
on this square perpetually, and could not abandon it. It 
seems to me the road is under no such obligation, and that 
it may remove the depot to another place at any time, if the 
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authorities should find that the public interest demands the 
change, without liability for damages. But on such removal 
the depot square would revert to Thornton’s heirs, on account 
of the condition broken by the road. 

Objection was made by counsel for the railroad to my pre- 
siding in this case, on the ground that I was of counsel while 
at the bar in a case somewhat similar to this, which is not 
yet decided, in which I was promised a fee mostly condi- 
tional. In that case the language of the deed is different ; 
and I have turned over the case with the obligation for the 
fee to other counsel. Under these circumstances both my 
learned associates concur with me in opinion, that I am not 
disqualified to preside in this case. But, as Iam unable to 
concur in the decision made by the majority of the Court, I 
have concluded to pronounce no judgment, I therefore de- 
liver no dissenting opinion. 





CENTER & TREADWELL, plaintiffs in error, vs, LARKIN H, 
Davis, defendant in error. 


1. Davis, the landlord, on the 4th day of June, 1859, entered into a writ- 
ten contract with Center & Treadwell to rent to them a store-room then 
in the process of building, in the city of Atlanta, for the term of one 
year, for the sum of eight hundred dollars per annum, with the priv- 
ilege of renting said store-room for three additional years at the same 
rate, and Davis, the landlord, stipulated, on his part, to have said 
store-room well fitted wp, ready for use by the second Monday in 
August, 1859,’’ and the tenants went into possession of the store- 
room after its erection, occupied it for one year, and, in pursuance of 
the original contract between the parties, rented the store-room for 
another year. After the making of the rent contract, Davis, the land- 
lord, proceeded to erect over the store-room rented to Center & Tread- 
well, and over the adjoining store-room, rented to another tenant, a 
boarding house and kitchen, the boarding house in front of the building, 
and the kitchen over the back part thereof, and constructed a plat- 
form or walk over the valley between the two store-rooms, leading from 
the boarding house, so built over the store-rooms, to the kitchen. The 
landlord rented the boarding house, kitchen and fixtures, so erected 
over the store-rooms, to another tenant, who occupied the same. 
These fixtures were erected by the landlord when Center & Treadwell 
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renewed their lease for the second year under the original contract. In 
consequence of the erection by the landlord of the buildings and fix- 
tures over the store-room, and the use thereof by his tenants, to whom 
herented the same, Center & Treadwell have been damaged by water 
thrown upon their goods in the store-room to the amount of twelve 

~ hundred dollars, as assessed by five merchants called on for that pur- 
pose : Held, that inasmuch as the landlord stipulated in his contract to 
have the store-room well fitted up and ready for the use of the plain- 
tifs, if he afterwards erected obstructions over the building which 
caused them to be injured either by his own negligence, or that of his 
tenants or agents, in the use thereof, he is liable for the damages result- 
ing therefrom, 

9, Held, also, that the agreement of the tenants to make repairs, as 
stated in the record, extended only to ordinary repairs of the build- 
ing, and did not extend to making repairs by removing permanent jix- 
tures erected by the landlord from which the injury to the plaintiffs 
resulted. 

3. The Court charged the jury: ‘‘But the law does not require the 
Jandlord to sweep the premises and keep them clean while the tenant is 
occupying them; thisis the tenant's business. If the house was prop- 
erly built, and keptin repair, and if, being kept clean, no damage would 
have resulted, defendant is not liable. If the kitchen overhead was 
built after the plaintiffs first went into the house, and they renewed 
their tenancy without objection, after it was built, the trouble of sweep- 
ing and keeping clean the premises is no matter of which plaintiffs 
could afterwards complain:’’ Held, that this charge of the Court 
in view of the facts of this case, was erroneous and calculated to mis- 
lead the jury. The plaintiffs were only tenants of the store-room 
which they rented ; they were only bound to sweep and keep that clean; 
it was not their business or duty to sweep and keep clean the premises 
above them which caused the damage; they had no legal right to go 
there for that purpose. The landlord was bound by his contract to 
keep the store-house rented to the plaintiffs fit for the use for which he 
rented it to them, and if obstructions were placed there by himself, 
and used by his tenants, and such obstructions rendered the store- 
house unfit for the purposes for which it was rented, and damage 
resulted therefrom, the Jandlord is liable therefor, and the plaintiffs 
have the legal right to complain whenever damaged thereby, whether 
they renewed their tenancy under their original contract, after the 
creation of the obstructions by the landlord, or not. ° 


(See dissentient opinion of Brown, C. J.) 


Landlord and tenant. Motion for a new trial. Before 
Judge Pore. Fulton Superior Court. October Term, 1868. 
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In June, 1859, Davis & Lester rented to Center & Tread. 
well a store-room in a building then being erected, agreeing 
that the room should be “well fitted up, ready for use by 
the second Monday in August, 1859.” Center & Treadwell 
were to have it for one year from said date in August, at 
$800 00 per annum, and to have the privilege of keeping it 
the three next years at the same price. 

The building was completed, was three stories high in 
front, the second and third stories running back sixty feet, 
The first story contained two store-rooms, running back 
further than the upper stories. The roofs of these store- 
rooms, back of the upper stories, came together, and were 
connected by a tin valley, or gutter, to carry off the water 
which might fall on either roof. 

Center & Treadwell took possession of one of these store- 
rooms under said lease. The upper stories were rented out 
as a boarding house, and a kitchen for this boarding-house : 
was built at the back end of the building on the roofs of said 
stores. Cross pieces were put over the valley, and on them 
plank were laid down for a passway from the boarding house 
to the kitchen. From the roof, in the rear, steps let down 
to the ground. After the first year was out Center & Tread- 
well renewed the lease according to the privilege granted 
them. On the 7th of October, 1860, by reason of water 
coming through their roof their stock was damaged $1200 00, 
and they brought case against Davis & Lester for the dam- 
ages. Lester was dead, and the cause proceeded against 
Davis, as survivor. At the trial there was no controversy as 
to the quantum of damages, nor as to the fact that the dam- 
ages were caused by water coming through the roof. The 
evidence showed that the leakage was caused solely by the 
accumulation of trash, etc., thrown from the boarding house 
into the valley, daming up the water, and causing it to get 
out of the valley. The building of the kitchen had been 
commenced before Center & Treadwell took possession of 
their store-room, but was not finished till about two months 
thereafter, according to Davis’ testimony, but other witnesses 
testified that the kitchen and passway were built after plain- 
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tiffs took possession. They having complained about the 
roof before the said day in October, 1860, (but when does not 
appear,) some arrangement was made as to repairs. One of 
the plaintiffs testified that the store-room was not tenantable 
with the kitchen and passway upon it; that Davis had been 
several times notified that the roof leaked, and was requested 
to repair it, and he instructed the witness to get a roofer and 
have it repaired ; Davis did not tell him to make any repairs . 
needed, but only to get the roofer, and charge the repairs to 
him ; some repairs were then made, and charged to Davis, 
and he paid for them. The repairer testified that he went 
upon the roof, and finding that he could do nothing else to 
remedy the evil, and that the trash in the valley was the sole 
cause of it, simply cleaned out the valley. Davis testified 
that he was from home when the damaging leakage occurred ; 
that before he left home plaintiffs had notified him that the 
roof was not in good order, and needed repairs, and he told 
them to have the repairs done, and they agreed to do so. 
Davis’ son testified, that before his father left home he told 
him to tell the plaintiffs that if the house needed any repairs 
to have them made, and he did tell them. : 
Plaintiffs had no interest in any part of said building 
besides their store-room. The Court charged the jury: Ist. 
That under said contract it was defendant’s duty to furnish 
to plaintiffs the store-room well fitted up for use; that these 
words were to be taken in their ordinary sense; that the 
house must be tenantable, and well fitted and adapted to the 
use for which it was intended. 2d. It was Davis’ duty to 
keep it in repair, unless it was expressly agreed that plaintiffs 
should make all necessary repairs, and charge them to Da- 
vis; the law makes it the duty of landlords to keep rented 
premises in repair, and failing to do this thing, will be liable 
for all such damages resulting from such failure, as the 
tenant, after using due diligence to save his goods, might suffer. 
3. If the tenant agreed to keep the house in repair, and 
failed to do it, and if his damages resulted from his own 
default in this respect, he cannot recover of the landlord ; if 
the landlord did not furnish his tenant a good house, if it 
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was not tenantable, was not suited for the use intended, and 
the damages resulted from this cause, he is liable to plaintiffs 
for all damages resulting from such defect. 

4, But the law does not require the landlord to sweep the 
premises and keep them clean while the tenant is occupying 
them ; this is the tenant’s business ; if the house was prop- 
erly built and kept in repair, and if being kept clean no 


. damage would have resulted, defendant is not liable. 


5. If the kitchen overhead was built after plaintiffs first 
went into the house, and they renewed their tenantcy without 
objections after it was built, the trouble of sweeping and 
keeping clean the premises is no matter of which plaintiffs 
could afterwards complain. 

6. If the house was properly built and fitted up, and the 
damage resulted from want of repairs, and defendant should 
have made them, and if plaintiffs knew of the necessity of 
repairs, and defendant did not, it was plaintiffs’ duty to noti- 
fy defendant of the necessity, if they had a good opportunity 
to do so, and if plaintiffs failed to do their duty in this 
respect, they cannot recover.” 

The jury found for the defendant. Plaintiffs’ attorneys 
moved for a new trial upon the ground that the Court erred 
in not adding to the first charge, that if the house was not 
so fitted up and tenantable, etc., they should find for the 
plaintiffs; that the third clause of the charge was wrong, 
because there was no evidence of a contract by plaintiff to 
do all necessary repairs and charge them to Davis; that the 
fourth clause was wrong, because plaintiffs were not shown 
to have any interest in or control over any part of the prem- 
ises except their store-room; that the fifth clause was unwar- 
ranted by the evidence and contrary to law, and that the 
balance of the charge was erroneous, in that it failed to in- 
struct the jury how to find in the cases therein supposed, and 
because that clause was contrary to law, and because the ver- 
dict was against equity, the weight of the testimony, ete. 

This motion was overruled, and error is thereupon assigned 
on said several grounds. 
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J. M. Catnoun & Sov, for plaintiffs in error, cited as 
to Ist clause of the charge, 1 Starke’s Ey., 6, as to the 3d, 
7 Ga. R., 495; 8th,114; 9th, 310; 13th, 46; as to the 4th, 
14 Ga. R., 135; 15th, 258; 12th, 444; as to the 5th, the 
last cited cases, and 11 Ga. R., 337; as to landlord’s duty 
and liability Code, section 2258 ; 2 Saund. PI. and Ev., 686. 


D. F. Hamnonp, for defendant, cited Parsons’ on C, 589; 
2M. & W. R., 68; 9 Cush. R., 89; 2 Kelly’s R., (Ga.) 26, 
78; as to implied contract by landlord to fit premises for 
particular use, and said error, though the charge was wrong, 
the verdict was right and ought not to be disturbed; 6 Ga. 
R., 324; 10th, 429. 


WARNER, J. 


This is an action brought by the plaintiffs to recover 
damages from the defendant for injury done to their goods 
in a store-room rented by the plaintiffs of the defendant. On 
the 4th day of June, 1859, Davis, the defendant, entered 
into a written contract with the plaintiffs to rent them a 
store-room then in the process of building, in the city of 
Atlanta, for the term of one year for the sum of eight hun- 
dred dollars per annum, with the privilege of renting said 
store-room for three additional years, at the same rate, and 
Davis, the landlord, stipulated on his part, to have said store- 
room well fitted up and ready for use by the second Monday 
in August, 1859. The plaintiffs went into the possession of 
the store-room, as the tenants of Davis, under the contract, 
after its erection, occupied it for one year, and, in pursuance 
of the original contract between the parties, rented the store- 
room for another year. It appears from the record, that 
after making the rent contract, Davis, the landlord, pro- 
ceeded to erect over the store-room rented to the plaintiffs, 
and over the adjoining store-room rented to another tenant, 
a boarding-house and kitchen; the boarding-house on the 
front part of the two store-rooms and the kitchen on the 
back part thereof, and constructed a platform, or walk, over 
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the valley between the roofs of the two store-rooms, leading 
from the boarding-house to the kitchen. Davis, the landlord, 
rented the boarding-house, kitchen, and fixtures, so erected 
over the store-rooms, to another tenant, who occupied the 
same as a boarding-house.‘ The boarding-house, kitchen and 
fixtures, were erected over the store-rooms by the defendant 
when the plaintiffs renewed their lease for the second year, 
under the original contract. The evidence in the record 
shows, that in consequence of the erection by the defendant 
of the buildings and fixtures, over the store-rooms, and the 
use thereof by his tenants, to whom he rented the same, the 
plaintiffs have been damaged by the water thrown upon their 
goods in the store-room rented from the defendant, to the 
amount of twelve hundred dollars. On the trial of this case 
in the Court below, the jury found a verdict for the defend- 
ant, and the Court overruled a motion for a new trial, which 
is now assigned for error here. 

The defendant erected the fixtures over the plaintiffs’ store- 
room, and it is an indisputable fact, that the plaintiffs’ goods 
have been damaged in consequence of the erection of such 
fixtures, either whilst the same were in the possession or 
control of the defendant, or whilst the same were in the pos- 
session or control of his agents and tenants; and the ques- 
tion is, whether the defendant is legally liable to the 
plaintiffs for the amount of damages which they have sus- 
tained, upon the facts, as stated in the record now before us. 
It is said that the defendant is not liable, because the dam- 
age was caused by the negligent conduct of the defendant’s 
tenants, to whom he had rented the fixtures over the store- 
room, that the landlord is not liable to an action for a nui- 
sance erected, or continued by his tenant on the premises 
rented, and that it was so held by this Court, in the case of 
Vason vs. the City Council of Augusta, 38 Ga. R., 542. In 
that case, Vason was prosecuted on the criminal side of the 
Court for a public nuisance, which affected the public gener- 
ally, and in that case this Court very properly held, that the 
landlord was not liable to be indicted and punished for the 
criminal act of his tenant, with which he had no connection. 
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But the inquiry is made, what reason applies in favor of the 
exemption of the landlord in that case, that does not apply 
to him in this case? The simple answer is, that this is a pri- 
vate nuisance, that was a public nuisance. “ Generally, a 
public nuisance gives no right of action to any individual, 
but must be abated by a process instituted in the name of the 
State. A private nuisance gives a right of action to the per- 
son injured:” Revised Code, section 2946. Blackstone says, 
“that the law gives no private remedy for anything but a 
private wrong ; therefore, no action lies for a public or com- 
mon nuisance, but an indictment only.” 3 Bl. Com., 210. 
In the case of the South Carolina Railroad Co., vs. Moore & 
Philpot, 28 Ga. R., 418, this Court said: “There is no dis- 
pute that the general rule of law is, that a private action will 
not lie for a public nuisance. It is the subject of indictment 
not of action.” The distinction which the law makes be- 
tween the two cases is this, that the landlord is not liable for 
the independent criminal act of his tenant in the erection or 
continuance of a public nuisance, but that he is liable to an 
action for damages for the erection or continuance of a private 
nuisance, either by himself, his agents, or tenants, whereby 
private individuals are injured. See Taylor’s Landlord and 
Tenant, 129, section 206. In Rosewell vs. Prior, Salkeld 
460, an action for the continuance of a nuisance was held to 
lie against the defendant, though he had wnderlet the build- 
ing which was the subject of it, and though the plaintiff had 
recovered against him in a former action for the erection of 
the nuisance, for the Court said, “ he affirmed the continuance 
by his demise, and received rent as a consideration for it.” 
“So if a man recover against A for the erection of a nuisance, 
he may afterwards maintain an action against him for the 
continuance, though he has made a lease of it to another, or 
may have it against the lessee of A for the continuance at 
his election.” 1st Comyn’s Dig., 429, title Action on the 
case for a nuisance. See 2nd, Greenleaf’s Ev., 385, section 
472. In this case Davis, the landlord, erected the nuisance 
over the store-room of the plaintiffs which caused the dam- 
age, and demised the premises with the nuisance erected 
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thereon by himself, to his tenants, receiving rent therefor, and 
thus continued the nuisance. See Bush vs. Steinman, 1st, 
Bos. and Puller’s R., 404. In the case of Bonner vs. Well- 
born, 7 Ga. R., 296, this Court held unanimously, that an 
action could be maintained against the erection of a private 
nuisance by him who was the owner of the property dam- 
aged at the time of the erection of the nuisance. The plaintiffs 
in this case, rented the store-room of the defendant, and the 
injury resulting from the nuisance was a damage to them and 
not to their alienee. What is a nuisance? “ A nuisance is 
any thing that maketh hurt, inconvenience or damage to an- 
other, and the fact that the act may otherwise be lawful, 
does not keep it from being a nuisance. A private nuisance 
may injure either the person or property, or both, and in 
either case a right of action accrues.” Revised Code, sec- 
tions 2948, 2949. The defendant was the owner of the 
property at the time of the erection of the nuisance, and was 
the owner of it at the time of the damage caused by it to the 
plaintiffs, exercising dominion and control over it, either by 
himself, his agents or tenants, and was liable to them therefor. 

So far as the rights of the plaintiffs were concerned, the 
tenants of the boarding-house were the defendant’s agents, 
and he is bound by their acts of negligence, from which 
damage has resulted to the plaintiffs. Code 275. It is con- 
tended in this case, that the plaintiffs undertook to keep the 
premises in repair, and therefore, it was their own fault that 
their goods were damaged by the water thrown upon them 
from the roof of the building. In my. judgment, what is 
said in the record about repairs, only extended to the ordi- 
nary repairs of the roof, to prevent it from leaking; the 
term “ repairs,” as it appears in the evidence, did not extend 
to the removal of the fiztures by the plaintiffs, which had 
beenSerected by the defendant over their store-room, ‘which 
caused the damage, and was not, in my judgement, so under- 
stood by either of the parties; the plaintiffs had no right as 
the tenants of the defendant, under the general” license. to 
make “necessary repairs” to have removed the permanent 
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fictures, which the witnesses state caused the damage. Code 
2255. 

But it was contended, on the argument, that the cleaning 
out of the gutter and valley on the roof, and removing the 
trash therefrom, which had negligently been placed there by 
the detendant’s tenants of the boarding-house, was such re- 
pairs as the plaintiffs were bound to attend to, and have done, 
and if they failed to do so, it was their own fault, and the 
defendant was not liable forthe damage caused thereby. The 
Court below charged the jury on this branch of the case: 
“But the law does not require the landlord to sweep the prem- 
ises and keep them clean while the tenant is occupying them ; 
this is the tenants’ business. If the house was properly built, 
and kept in repair, and if being kept clean, no damages would 
have resulted, defendant is not liable. If the kitchen over- 
head was built after plaintiffs first went into the house, and 
they renewed their tenancy without objection after it was built, 
the trouble of sweeping and keeping clean the premises is no 
matter of which the plaintiffs could afterward complain.” In 
view of the facts of this case, this charge of the Court to the 
jury was error, and calculated to mislead them. The plain- 
tiffs were only tenants of the store-house which they rented- 
from the defendant ; they were only bound to sweep and keep 
that clean ; it was not their business or duty to sweep and 
eep clean the premises above them, which caused the dam-k 
age to their goods, and which were in the occupancy of the 
defendant’s tenants; they had no legal right to go there for 
that purpose. The defendant, as their landlord, was bound 
by his contract, to keep the store-house rented to the plaintiffs, 
fit for the use for which he rented it to them, and if, by ob- 
structions placed’ there by himself, and used by his tenants, 
such obstructions and the use thereof by his tenants, render- 
ed the store-house wnjit for the purposes for which it was rent- 
ed, and damage to the plaintiffs resulted therefrom, the de- 
fendant, as their landlord, is liable therefor, and the plaintiffs 
have the legal right to complain whenever damaged thereby, 
whether they renewed their tenancy under their original con- 
tract after the erection of the obstructions by the defendant, 
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as their landlord, or not. The contract was made before the ob- 
structions were erected over their store-house by the defendant, 
their tenancy was renewed in pursuance of that contract. In 
my judgment, the plaintiffs would have been entitled to re- 
cover of the defendant for the damages sustained by the wa- 
ter thrown upon their goods in the store-room, as stated in 
the record, according to the general principles of law, for 
having erected and continued a nuisance upon the premises 
rented to them, independent of any special contract between 
the parties; much more are they entitled to recover under 
their contract, by which the defendant stipulated to have the 
store-room well fitted up, and ready for the use of the plain- 
tiffs, and received from them the sum of eight hundred dol- 
lars per annum rent therefor. Let the judgment of the 
Court below be reversed. 


os 


McCay J., concurred, but furnished no opinion. 
Brown, C. J., dissenting. 


In my opinion the verdict and judgment in this case was 
right, and I cannot concur in the judgment of reversal. 

The tenants elected to take the second lease for three years, 
with full knowledge that the kitchen and passway were over 
the store-room, just as they remained, till the damage was 
done. And if the tenant, who occupied the rooms over the 
store after the date of the second lease, negligently and 
wrongfully obstructed the gutter so as to prevent the free 
passage of the water from the roof, and there was no defect 
in the roof or gutter, but while it was perfect, it was filled up 
with trash by the negligence of the tenant above, he, and not 
the landlord, was liable for any damage that ensued by his 
negligence, or his wrongful act. In that case the obstruction 
placed in the gutter by the tenant above, was a nuisance, of 
which the tenant below had a right to complain, and if 
injured by it, he had a right to recover damages against the 
tenant above, for maintaining it to his injury. 

The Code, section 2949, defines a nuisance to be, “anything 
that worketh hurt, inconvenience, or damage to another; and 
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the fact that the act done may otherwise be lawful does not 
keep it from being a nuisance.” 

If then the filling up of the gutter, which was perfect in 
itself, was caused by the negligence, or the wrongful act, of the 
tenant above, and was a nuisance, and it was not so filled 
when the tenant below took the second lease, the decision of 
this Court in the case of Vason vs. the City Council of Augusta, 
38th Ga. R., 542, clearly fixes the liability on the tenant who 
maintained the nuisance, and not upon the landlord. In 
that case this Court says, “A landlord who has leased prem- 
ises to a tenant is not liable for a nuisance maintained upon 
the premises by the tenant during the lease. If the nuisance 
existed upon the premises when the lease was made, the land- 
lord is liable. But if the tenant continues the nuisance after 
he obtains exclusive possession and control, he alone is liable 
for its continuance. As the landlord under our statute is 
liable for necessary repairs on the premises, if the nuisance 
grows out of his neglect to make the repairs, the tenant may 
make them and set off the reasonable value against the rent 
due the landlord.” 

But it is objected that the case just cited was a criminal pro- 
ceeding against Vason, the landlord. So it was. But what 
difference does that make? What reason applies in favor of 
the exemption of the landlord in the one case, that does not 
in the other? If he who maintains a nuisance is subject to 
indictment and punishment for so doing, and is also subject 
to an action for damages by a person injured by the nuisance, 
where is the reason for the distinction between the two cases ? 
With what propriety can it be contended that Davis was not 
liable to indictment for this nuisance, if it had resulted in 
general public injury, because he did not maintain it, and 
that his tenant was alone subject to punishment because he 
did maintain it, but that Davis was liable in damages to a 
particular individul injured by it? Are we to lay down the 
rule of law, that the tenant is liable, criminally, because he 
alone maintains the nuisance, but that the landlord is liable 
civilly to an action for damages in case an individual is 
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injured by the nuisance, which is maintained by the wrong. 
ful act of the tenant alone? 

It is said the contract and the statute of the State make 
the landlord liable for all necessary repairs. Grant it. But 
how does this avail the plaintiffs in error? What repairs 
were wanted? There is no evidence that either the roof or 
gutter was out of repair in the place where the injury occurred. 
They were perfect, and the damage resulted from the obstruc- 
tion of the gutter by the wrongful act of the tenant above. 
If there had been no obstruction in the gutter, there would 
have been no damage. 

But admit that the cleaning out of the gutter was under- 
stood by the parties, to be included in the necessary repairs 
of the roof and the verdict was still right. The evidence 
was in conflict ; but there was positive testimony before the 
jury, that the platntiie:| in error called the attention of Davis, 
the landlord, to the condition of the roof, stating that it need- 
ed repairs, and that he told them to have the repairs made 
and charge to him, and they agreed to do it. 

Now if the cleaning out of the gutter was part of the re- 
pairs, and the tenants agreed to have them made, at the ex- 
pense of the landlord, and they neglected it, he is not liable 
to them for the damage resulting from their negligence. And 
as the jury, whose province it was to decide on the credibili- 
ty and weight of the evidence, have found this issue for the 
landlord, and the Judge who tried the case is satisfied with 
the Roding, we should not, in my em disturb the ver- 
dict. 

If this damage was the result of a nuisance, the tenant 
who maintained the nuisance, and not the landlord, was liable, 
But if it resulted from neglect to make the proper repairs, 
the plaintiffs in error, who had agreed to have them made, at 
the expense of the landlord, and had neglected to do so, have 
no right to recover from the landlord, damages which resulted 
from their own neglect. In either view of this question, I 
think the judgment of the Court below ought to be affirmed. 
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ALFRED WooTEN, plaintiff in error vs, PERRY WILKINS, 
defendant in error. 


1. Although this Court may not be entirely satisfied with the verdict of a 
jury, yet, if the Court below refuses a new trial, this Court will not 
interfere to grant a new trial, unless the verdict be manifestly the 
result of prejudice, mistake or corruption in the jury. 

2, In an action by a father for the seduction of his minor daughter, the 
dying declarations of the daughter, as to who was the father of her 
child, are inadmissible as evidence for the plaintiff. 


Dying declarations. Moticn for new trial. Before Judge 
Green. Spalding Superior Court. February Term, 1869. 


Wooten brought case against Wilkins for the seduction of 
his minor daughter, averring that she bore a child begot- 
ten by Wilkins, and she and the child died, and that thereby 
he lost her services and that of her mother, (in waiting upon 
her and the child,) and paid physician’s bills, traveling ex- 
penses, burial expenses, etc. All the facts as averred, were 
proved, except that she was seduced, and that Wilkins was 
the seducer. Upon these points the following circumstantial 
evidence was offered: ‘Two letters written by one of the 
witnesses for Wilkins, to said daughter, in which he speaks 
of great anxiety to see her, etc., but made no allusion to sex- 
ual intercourse. Her mother testified to the color of the 
child, (which lived a few weeks) and that it favored Wilkins ; 
and a physician, as an expert, stated facts in his science 
going to show that a child begotten by Wilkins, probably 
would have had such color. It was shown that Wilkins fre- 
quently visited her at and before the date of her pregnancy, 
but there was no evidence of their being seen in any suspi- 
cious situation ; and it appeared that other men stayed at the 
house where she was a servant. (It was stated in argument 
here, that the parties were negroes.) 

During the trial, plaintiff’s attorney asked the mother who 
the daughter said was the father of the child, and under 
what circumstances she said it, and stated that he wished to 
prove this as her dying declarations. The Court would not 
allow the witness to answer the question. The verdict was 
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for defendant. A new trial was asked for, upon the grounds 
that the Court erred in refusing to allow said question an- 
swered, because the verdict was contrary to law and the eyj- 
dence, and for certain newly discovered evidence. This last 
ground was not insisted upon. The Court refused a new 
trial, and that is assigned as error. 


SamuEL D. Irwyy, for plaintiff in error, said the rule, 
section 3728 of Irwin’s Code, confining dying declarations 
to homicides, was subject to exceptions, and cited McFarland 
vs. Shaw, 2 N. Car., L. Repository, 102, (which was case 
by a father, for seducing his daughter,) 1 Gr., Ev., 156; 1 
Phil., on Ev., 285, and notes. 


Doyat & NUNNALLY, for defendant. 


McCay, J. 


We will not disturb the verdict in this case. There may 
be some reason from the testimony to think that the defend- 
ant is the guilty party, but, as we have had occasion fre- 
quently of late to remark, this Court is no jury, nor does it 
have jurisdiction over questions of facts decided by a jury, 
unless that decision be so manifestly wrong. as to make it 
illegal. This is not such a case, the testimony is not decided 
and clear either way, and the jury might well have found as 
they did. 

1. Our brother Irwin, who argued this case, took a deep 
interest, as was right, in seeking the punishment of one, who, 


as he thinks, had wronged his servant; but the jury have not 


considered his evidence strong enough to authorize a verdict 
for him, and, with the proof as it is, we cannot help him. 
The province of the jury is to decide upon the facts, and un- 
less there be evident mistake, passion or prejudice,so as to 
satisfy us that the jury have misused the power placed in 
their hands; we will not misuse the power placed in our 
hands to disturb their finding. 

2. We think there was no error in the Judge in refusing to 
admit the statements of the girl made in view of death. The 





an eR 


a | 

















ATLANTA, JUNE TERM, 1869. 225 





Wooten vs. Wilkins. 





Ee 


rule has been well settled in England, time out of mind, 
that dying declarations, are only admissable in a case of ho- 
micide, and when there is a criminal proceeding against the 
slayer, and “the declarations are of the circumstances attend- 
ing the act producing the injury.” 2 Leach 256; 1 Leach 
378; 2 B. and C., 605. Welborn vs. Bairem, 15 John., 286. 
Rex vs. Loyd, 4 C. and P., 233. 

In the two cases 6th East. 188, and 3 Burrows, one stands 
on the ground of res geste, and the other upon the ground 
of “the declarations of a person, since deceased against his 
interest,’ and are admissible as such. Code of Georgia, sec- 
tion 3723. 

Both these cases are the statements of persons as to their 
own guilt, and are strongly contrary to their own interest, 
as well as deeply mortifying to their pride. 

The case read from North Carolina, McFarland vs. Shaw, 
2N.C. Law R., 102 is, we admit, in point. But, much as 
we respect the Court which made it, we do not feel author- 
ized to adopt it. It is directly contrary to the whole current 
of authority. This is by no means a new question; it has 
often been made before, and so far as we have been able to 
discover the case in North Carolina stands alone. We will 
not say that there is not, perhaps, as much reason for admit- 
ting the evidence in a case like this as in one of a homicide. 
But when a rule has been well settled, we deem the fact that 
it is not consistent with principle, or with other rules, no 
reason for the Courts to set it aside. Courts ought not to- 
make law. That is the province of the Legislature. They 
only interpret and declare the law, and though we doubt not 
the Court in the North Carolina case, was doing what it 
thought a good’ work, in straining a point to catch a guilty 
person, we think they erred. Had they said the rule they 
laid down, ought to be the law, we might, perhaps, agree 
with them, but, we do not agree that it is the law, and we © 
think the authorities are uniform to the contrary. 

Judgment affirmed. 


VoL. xxxix— 15. 
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CHARLES H. Situ, adm’, e al., plaintiffs in error. ys, 
Anna E, Surra, defendant in error, 


When the widow of an intestate, elects after a fair and public sale of 
his lands, to take an amount of money absolutely in lieu of his dower 
therein, as provided by the 1761 section of the Code: Held, that the 
amount of the sale of the land at such public sale, is conclusive eyi- 
dence of the value thereof, and that the widow is entitled to have her 
dower estimated out of the proceeds of such sale, from the death of 


her husband, and the value of her life-estate estimated from that time’ * 


during her life. 


Dower. Tried before Judge Pope. Floyd Superior Court, 
March Term, 1869. 


William R. Smith died in May, 1864, leaving his widow, 
Anna E. Smith, surviving him. In August, 1866, commis- 
sioners appointed to assign her dower, assigned to her four 
lots of land embracing the homestead, to-wit: Numbers 233, 
248, 273 and 288, in the 23d district and 3d section of 
Floyd county, for life, or in lieu thereof, absolutely, $12,000, 
if she preferred it. She elected to take the money. The ad- 
ministrators of N. N. Smith, deceased, and Daniel 8. Prin- 
tup, creditors of said William R. Smith, resisted this assign- 
ment, and it was set aside for irregularity. See 36 Ga. R., 620. 

Commissioners again undertook to fix the amount due her 
absolutely, in lieu of dower, and put it at $15,000. The 
same creditors objected to this allowance, and formed an issue 
as to its fairness, etc. At the trial, it was agreed that the 
jury should, by their verdict, fix the sum, to be paid her in 
lieu of her dower. 

It was admitted that the widow was seventy-one years old 
in September, 1868, and it was agreed that the Northamp- 
ton mortuary tables might be read, without proof, from 
“Reese’s Manual.” The objectors read in evidence, said 
mortuary tables, and the sale-bill, which showed that at dif- 
ferent dates, from the 6th of March till the 2d of October, 
1866, the lands of said William R., were sold, and brought 
in the aggregate, $46,745, and that at these sales the widow 
bought as follows: 
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March 6th. Lot Number 7, Etowah Division, 


WONG Wiicncsssdactgnscineisiceregiciee $1,000 00 
March 6th. Lot Number 8, Etowah Division, 

Tete: Bi sind estas eenmemeiehal $ 34000 
August 7th. Sixty acres of Number 246, 23d 

Dhahvink, 30 Bectiow.d ii iaccccesinscicetee $4,800 00 
August 7th. Six acres of Number 246, 23d 

Dietrick, 3A, Beckiets.c<s scsccnenqastensxvesnpaietl $1,650 00 


For the widow the evidence was as follows: Mr. PEr- 
Kins testified that William R. Smith died, owning thirteen 
lots of land, and some fractions, the whole lots containing one 
hundred and sixty acres, and some of them more. Of this, 
four hundred acres was cleared, and one-third bottom land; 
the upland is now worth $20 00 and the bottom land $50 00 
per acre. At least one hundred acres of No. 246 is worth 
$100 00 per acre. He owned also six acres of city lots, now 
worth $1000 00 per acre, and Nos. 7 and 8, Etowah Divis- 
ion, improved, and now worth $4000 00; considering the 
timber, the timbered bottom is now worth $150 00 per acre, 
ete. Upon cross examination, he said that he was the widow’s 
son, represented her at the sale, and bought some of the land 
for her ; that the sale was fair, the widow consenting to it, 
the administrator stated, at the sale, that purchasers would 
get the land free from dower, and the widow bought said 
lands, expecting to pay for them out of her allowance in lieu 
of dower. She lived at the homestead till January 1867, 
and since that on the lands so bought by her. 

CuArtes H. Suir testified that the two thousand acres of 
land owned by Will'am R., were appraised at $90,000 00, 
which he thought was a fair appraisement ; that at the time 
of the sale there was great depression, and since the sale, 
many circumstances occurred to make the land very valuable, 
some of it near the city of Rome, bought by other parties, 
had been laid off into lots, and was selling at $400 00 and some 
at $200 00 per acre; all the Jand is now worth from $120,- 
000 to $150,000. Cross-examined, he said the sale was fair 
and legal in every particular; the widow was present by 
her son, consented to the sale, and bought some of the 
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land, and that the value of the land had been greatly en- 
hanced since the sale, by causes arising since the sale. 

One of her counsel testified that. the lands originally as- 
signed the widow were now worth $40 00 per acre, and that 
the remainder in them (after her dower estate) would not 
have sold for over $1,000 00; that the principal sale occurred 
in the fall of 1866, and to encourage bidding for the lands, 
N. N. Smith was present, waived his mortgage lein, and the 
widow authorized an announcement that the lands would be 
sold free from dower. At the October sale, Cothran and 
Sproul bought Nos. 233 and 243, at $5,700. Sprout testi- 
fied that his purchase was $3,200 worth, at $18 50 per acre, 
that he sold some of it on a credit for $125 per acre, and 
considered his whole purchase now worth $10,000, or $50 
per acre. He said he gave for it what it was worth at the 
time of the sale. 

In rebuttal, the objectors read in evidence the assessmenq 
of August, 1866, for the purpose of showing the former as- 
sessment. ‘There was some evidence that some improvements 
had been put on the lands since the sale, such as buildings. 

After argument the Court charged the jury, that “in esti- 
mating the amount of money to be allowed Mrs. Smith, in 
lieu of her dower, the amount the land brought at adminis- 
trator’s sale is not conclusive, and you are allowed to consid- 
er all the testimony before you on that subject,” etc., and as 
he was about to conclude, counsel for objectors, handed him 
the following written request to charge: “The jury can not 
estimate the increase of the land since its ‘sale, arising from 
causes since the sale.” At the time counsel presented this 
request he stated that the substance of the request had already 
been charged. On reading the request, not audibly, the 
Judge overlooked the words “arising from causes since the 
sale.” He then charged the jury substantially as he had be- 
fore, to-wit: “In estimating the amount of money which 
the widow ought to have, you cannot consider the increase in 
value or the enhancement in price of the land arising from 
any extraneous causes, such, for instance,.as the improvements 


' which some of the witnesses stated had been made on the 
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Jand since the sale, nor from any causes whatsoever, other 
those inherent in the land itself, and constituting part of its 
real value at the time of the sale,” but he did not charge as 
requested. The jury allowed the widow, in lieu of her dower 
in the lands, $15,000 absolutely. 

The objectors moved for a new trial upon the ground that 
the charge of the Court was erroneous, that his refusal to 
charge, as requested, was error, and because the verdict was 
contrary to the evidence, etc. The Court refused a new trial, 
and error is assigned on each of said grounds. 

B. H. H1rx1, for plaintiff in error, said the widow could 
only get her allowance out of the proceeds of the sale: Code, 
sections 1760, 1761 ; and if this sale was fair, it is conclusive, 
Code, section 2577; the Court should have charged as re- 
quested: 30 Ga. R., 102. 

E. N. Boyes, for defendant, replied that the jury hav- 
ing acted by consent, their verdict was final ; that the sale was 
not conclusive as to value: 26 Ga. R., 207. He said the 
charge was substantially as requested, and therefore, no error 
was committed by the omission; 12 Ga. R., 293; 14th, 286; 
that the request was ambiguous; that it was not the law: 4 
Kent 67; 3 Mason 371-7; as to the charge about improve- 
ments he cited 26 Ga. R., 374; 18th, 693; 28th, 507; 15th, 
205. 


WARNER, J. 


The question involved in this case is, whether the amount 
of the sale of an intestate’s land sold at an administrator’s 
sale, is conclusive evidence of the value of that land, as 
against the widow of such intestate, who elected to take an 
amount of money to belong absolutely to her in lieu of her 
dower in the land, as provided by the 1761th section of the 
Revised Code. The widow on the death of her husband was 
entitled to an estate for life, in one third of the lands accord- 
ing to valuation, of which the husband was seized and pos- 
sessed at the time of his death. Code 1753. By the 1760th sec- 
tion of the Code it is declared, that “ with the assent of the 
executor or administrator of the estate, the widow may elect, 
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a life-estate, in one third part of the proceeds of the sales of 
the land, or any distinct tract or tracts of land, in lieu of the 
dower in such land. In which event, such third part of the 
proceeds of the sale shall be invested by the executor or ad- 
ministrator, under the direction of the Ordinary, where his 
returns are made, and the annual income thereof paid to the 
widow during her life.” By this section of the Code, the 
widow gets, if she so elects, the annual income of one third 
part of the proceeds of the sale of the land during her life. 
But by the 1761st section of the Code, it is provided, that 
“with the assent of the executor or administrator of the es- 
tate, and the approval of the Ordinary, the widow may elect 
in lieu of her dower, an amount of money to belong abso- 
lutely to her, to be estimated and determined by the commis- 
sioners appointed to assign dower, and whose report shall be 
subject to the same objections, as are admeasurements of dower 
in land. Both before the Ordinary and on the return of the 
report of the commissioners, any person interested in the 
question, shall be allowed to become a party and be heard. 
The amount so awarded shall be paid in preference to all 
other claims out of the procceds of the sale of the land.” 
The question made in this case arises under the latter section 
of the Code, the widow having elected to take an amount of 
money to belong absolutely to her, in lieu of her dower in 
the land. This amount of money, when estimated and de- 
termined by the commissioners, is to be paid out of the pro- 
ceeds of the sale of the land. The law provides the mode 
and manner, in which the land shall be sold, and when so, 
fairly and publicly, sold, the amount for which the land 
sold, at such fair and public sale, is conclusive upon the widow 
who has elected to take an amount in money, to belong to 
her absolutely, in lieu of dower, to be paid out of the pro- 
ceeds of the sale of the land. Such sale, in our judgment, 
is the only proper and legal mode by which the value of the 
intestate’s lands can be ascertained. This provision of the 
Code, as well as the 1760th section, contemplates, that the 
land shall be sold. How sold? Most unquestionably to be 
sold, as the law prescribes; and when so sold, the widow is 
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to have the money which she has elected to take, paid to her 
out of the proceeds of that sale. The sale of the Jand, as 
provided by law, ascertains and determines the value thereof. 
The amount for which the intestate’s land sold at such sale 
constitutes “ the proceeds of the sale of the land.” And the 
widow is entitled to have her dower estimated out of the 

roceeds thereof, from the death of her husband, and. the 
value of her life-estate estimated from that time during her 
life. 

On the trial of the issue made between the parties in the 
Court below, the Court charged the jury among other things 
that “in estimating the amount of money to be allowed 
Mrs. Smith, in lieu of her dower, the amount the land 
brought at the administrator’s sale is not conclusive, and you 
are allowed to consider all the testimony before you on that 
subject.” This portion of the charge of the Court, in view 
of the facts of this case was error. The council for the ob- 
jectors requested the Court in writing to charge the jury as 
follows: “That the jury cannot estimate the increase of the 
value of the land since its sale, arising from causes since the 
sale,” which request to charge, was refused. In our judg- 
ment, the charge as requested, should have been given to the 
jury, and the Court below erred in not charging the jury as 
requested, as well as in the charge given to the jury in re- 
lation to this point in the case. 

Let the judgment of the Court below be reversed. 
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RicHarp W. Wuirte, plaintiff in error, vs. WinurAm JI, 


1. 


CLEMENTS, defendant in error. 


The statements of a register of voters that he had marked a registered 
person’s name with a ‘‘C’’ to demonstrate that he was a colored per- 
son, and had posted his list, for some time, in a public place, and that 
no application had been made to have said letter erased, is not evidence 
that the person is a colored person, it not being shown that the persoa 
knew of the entry or that it was the subject of conversation. 


2. Although the copy of a paper, proven to be beyond the jurisdiction of 


On 
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the Court, is good secondary evidence of its contents, yet it must be 
shown that the original was duly executed. 

An application for life insurance, though signed by the applicant, upon 
the back of which was an entry by the examining physician, that the 
applicant was a mulatto, is no evidence of the fact, unless it be proved 
that the person signed the paper after the entry on its back was made 
by the physician and with the knowledge of the entry, and with intent 
to adopt it, or that he used the paper after the entry was made, witha 
knowledge that such entry was there. 

Pedigree, relationship and race may be shown by evidence of reputa- 
tion among those who know the person, where pedigree or race is in 
question. 

The statement by an examining physician, that he had at a certain time 
examined a person, and had then been of opinion that the person was 
a mulatto, is not evidence. Whether or not a person is colored, that 
is, has African blood in his veins, is matter of opinion, and a witness 
may give his opinion if he states the facts on which it is based. Whether 


‘the fact that one has one-eighth of such blood be matter of opinion. 


(Quere.) One who testifies that he has studied ethnology may give his 
opinion, as an expert, on a question of race. 

When there was a quo warranto, and a demurrer, and also an answer 
denying a material fact, and a jury summoned to try the issue, and the 
defendant called up the demurrer and no objection was made to the 
hearing of it at that time, and the demurrer was heard as a distinct mo- 
tion, and a distinct judgment was had thereon before the issue was 
presented to the jury: Held, that, in the argument on the demurrer, 
the defendant had the right to open and conclude. 

A quo warranto was issued charging that 2 person holding an office 
was ineligible when chosen, because of his having in his veins one- 
eighth or more of African blood, and there was a demurrer to the 
information as well as an answer denying the fact, upon which denial 
there was an issue and a trial before a jury: Held, That by the Code 
of Georgia a person having one-eighth or more of African blood in his 
veins is not ineligible to hold office in this State, and it was error in the 
Court to overrule the demurrer and to charge the jury that if the plain- 
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tiff proved the defendant to have one-eighth or more of African blood, 
he was ineligible to office in this State. Warner, J., dissents as to 


this head note. 


Quo Warranto. Tried before Judge Witi1AM ScHLEY. 
Chatham County. March, 1869. 


Clements filed his petition, under oath, stating, that at an 
election held in said county, in April, 1868, for Clerk of its 
Superior Court, no one was voted for but himself and White ; 
that this was an election at which a plurality elected ; that by 
the Code of Georgia it is enacted, that if, at any popular 
election to fill any office the person elected is ineligible, the 
person having the next highest number of votes, who is 
eligible, whenever a plurality elects, shall be declared elected, 
and be duly qualified and commissioned to such office; that 
White got a plurality of the votes, had been commissioned, 
and was exercising the privileges, etc., of the office; that he 
was eligible, and that White was not, because he was a per-. 
son of color. He prayed leave to file an information in the 
name of the State, in the nature of a quo warranto, calling on 
White to show by what right he held said office, why he 
should not be amoved therefrom, and Clements should not 
be qualified and commissioned as such Clerk. 

The Judge ordered White to shew cause on the 26th of 
January, 1869. Leave having been granted, the Solicitor 
General filed the information upon the grounds and for the 
purposes aforesaid. White having been served, appeared by 
his counsel on the 4th of March, and filed a general demurrer 
to said petition. (As it was simply intended to raise the 
question whether a negro could hold the office the form of 
the information is immaterial.) He then moved for a contin- 
uance upon the ground of the absence of his associate coun- 
sel. Leading counsel being present, the Court refused the 
continuance. Said demurrer was then immediately with- 
drawn, no argument upon it having been had. White’s 
attorney then plead that he received a majority of the votes 
polled at said election ; that he had been, was then and yet, 
a citizen of the United States, and of said State and county ; 
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that he was eligible, and qualified by law for said office; that 
he had been commissioned, and was in possession of the 
books and papers pertaining to the office; that he was not q 
person of color, and had not in his veins one-eighth or more 
of African or negro blood. A continuance was again asked 
for and granted, and a jury was summoned to try the issue 
on the 22d of March. On that day White’s attorneys again 
moved for a continuance for the following reasons sworn to by 
him: That on the 6th day of March, 1869, he, by his counsel, A, 
W. Stone, prepared a set of interrogatories to be propounded 
to Charles Green, a material witness for the respondent, and 
who resides in San Francisco, California; that on the same 
day he was informed by his said counsel that the said inter- 
rogatories had been handed to or left at the office of Hartridge 
& Chisholm, counsel for relator ; that on the Monday follow- 
ing the interrogatories were returned crossed to his said coun- 
sel, and by him deposited, properly stamped in the post office 
in Savannah, directed to Edward Everett, one of the com- 
missioners named in the commission, to be executed and 
returned ; that the said interrogatories have not been re- 
turned ; that the witness resides in San Francisco, California, 
and over five hundred miles from Savannah ; that the testi- 
mony of the said witness is material to his defence ; that by 
said witness he expects to prove his race and nationality, and 
that there is no negro or African blood in his veins. Depo- 
nent expects the said interrogatories will be executed and 
returned to said Court within the time-limited by the rules 
of Court for the return of commissions of-a witness more than 
five hundred miles from the place of trial, and that he will 
be able to procure such testimony by the next term of said 
Court; that the said cause was assigned on the 4th of 
March, for trial on the 22d; that the interrogatories were 
made out and handed to counsel for relator on the 6th, and 
mailed on the 8th of March. Deponent submits to the Court 
if he has not shown due diligence in sucing out and having 
had said interrogatories executed.” 

The continuance was refused. The attorneys for White 
then filed a general demurrer to the information, and claimed 
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the right to begin and conclude the argument upon it. The 
Court held that that right belonged to the attorneys of Clem- 
ents. Argument upon the demurrer, as a distinct motion was 
so had, and the Court overruled the demurrer holding that, 
under the Constitution and laws of Georgia, a person of color 
was ineligible to office. The case then went to the jury. 
The evidence was as follows, (all offered by the plaintiff.) 

RicHARD Mrs, p. c., sworn, and says: “I met Rich- 
ard W. White, some time since, in Captain Doyle’s store, 
either last summer or the summer before last; he told me 
that he, White, came from Barnwell District before the war; 
he made his escape from a master or guardian. I do not 
recollect the Janguage White used. I do not know the dis- 
tance from Barnwell District. I was never there. I am 
from Edgefield, South Carolina, myself. White and I had 
a difficulty some time ago; we have not spoke, but I have 
nothing against him at this time. He, White, came from 
South Carolina originally.” 

A. N. WILson sworn and says: “I know this respond- 
ent. The first time I ever saw him was in October or No- 
vember, 1867, ina meeting which was held for the purpose 
of nominating candidates for the State Constitutional Con- 
vention. White made a speech (the first, I think) in favor of 
nominating an equal number of whites and blacks; that is 
in behalf of the colored part of the convention, when I in- 
quired and found out his name.” 

ALBERT JACKSON sworn and says: “I was one of the 
Registers in the year 1867. ‘There was a check put after 
White’s name to designate him as acolored man. A list 
designating persons which had been arranged by the Board 
was posted up at the Court House. I do not know whether 
or not it was there all the time during the election. From 
these facts, and seeing him several times in the company of 
colored persons, I took him to be one. I have seen Spaniards 
and Italians as dark as White. I believe White is reputed a 
person of color. The list of the registered voters was put 
up in the Court House for two or three weeks before the 
election, Against the name of the defendant the letter C. 





236 SUPREME COURT OF GEORGIA. 








White vs. Clements. 





. . . . a 
was marked, indicating colored. The Registers left the 
list open for correction for three weeks before the election, 
and White did not ask any correction.” 


Dr. Easton YonGEsworn, said: “ I have been a practic. ° 


ing physician for twenty years ; examined the respondent, and 
gave a certificate to the Knickerbocker Insurance Company 
that he was a mulatto. I have studied the science of Eth. 
nology, but not a great deal; this study leads one to inquire 
the difference of races. I came to the conclusion, however, 
that respondent was a mulatto from external indications, | 
think any intelligent person could tell as well as I could, (if 
much among the negroes,) the difference between a white 
man and person of color, from observation.” 

J. S. Howarp sworn said: “This book in Court con- 
tains copies of all applications for Life Insurance to the 
Knickerbocker Life Insurance Company. The originals are 
all sent on to New York. This application, which is signed 
with the name of respondent, I think, was signed by him- 
self for his wife. I do not know his hand writing ; don’t 
know whether’he or his wife signed the name.” 

To so much of the testimony of Albert Jackson as related 
to his acts as Register, and to so much as related to the repu- 
tation of defendant being a man of color, the defendant ob- 
jected. The Court overruled the objections and allowed the 
testimony to be submitted to the jury. 

To so much of the testimony of Dr. Young, as is founded 
on his medical knowledge, and his opinion as such, the de- 
fendant objected. The Court overruled the objection and 
allowed the same to be submitted to the jury. 

The plaintiff offered to read said copy in said insurance 
book in evidence, and the defendant objected. The Court 
overruled the objection and allowed said copy in said book to 
be read in evidence. 

After argument had, the defendant requested the Court to 
charge the jury, that the defendant being in the exercise of 
the function of the office, the presumption of the law is 
that he is entitled to it, and it is incumbent on the plaintiff to 
rebut such presumption by legal proof, and if plaintiff should 
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fail to make out every point in his case they must find for 
the defendant ; which charge the Court refused to give, but 


~ charged the jury: 


First—The law says any person having one-eighth or more 
of negro or African blood in his veins is ineligible to office ; 
I have, therefore, decided on the demurrer that a negro or 
person of color cannot hold office in Georgia. 

Second—The legal question then having been disposed of 
by the Court, the issue of fact is now submitted for your con- 
sideration, whether or not the defendant has one-eighth of 
negro or African blood in his veins. 

Third—You must now look to the testimony and see if 
the plaintiff has legally proven to your satisfaction, that the 
defendant has one-eighth of negro or African blood in his 
veins. If he has not, then, you must find for the defendant, 
but if it is proven to your satisfaction that the defendant has 
the one-eighth or more of negro or African blood in his 
veins, then you cannot but find for the plaintiff. 

Fourth—In this case the respondent dwells upon the in- 
sufficiency of the relator’s proof, and asks at your hands a 
verdict in his favor. 

Fifth—I am requested to charge you on the character of 
the testimony—that where blood, race, ete., is the subject— 
you can take general hearsay, or the reputation of the 
person in his community, that is what he says of himself, 
what others say of him, his associates, and his general repu- 
tation as such in the community in which he resides, etc., in 
order to determine as to his being a white man or a person of 
color. Under slavery no records were kept of births or mar- 
riages among slaves, and hence the rule as to general reputa- 
tion and hearsay was more applicable to blacks than whites. 
Now you must look to the testimony and be satisfied in your 
own minds that the facts disclose one-eighth or more of ne- 
gro or African blood in the veins of the respondent before 
you can find for the relator. I am further requested by the 
defendant to charge you “that the defendant being in the ex- 
ercise of the functions of the office, the presumption of the 
law is that he is entitled to the office, and it is encumbent on 
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the plaintiff to rebut such presumption by legal proof, and jf 
the planitiff should fail to make out every point in his case, 
you must find for the defendant.” I cannot charge you in 
the language asked for, but I do charge you as a general 
principle of law, that any person holding an office, the law 
presumes him eligible and competent to hold the same, but 
that presumption refers to his acts as such officer where the 
rights of others were affected, such as attestation, and other 
acts in the line of his office. But where, as in this case, the 
issue has no reference to any Official act, but as to the race or 
blood of the defendant disqualifying him from holding office, 
there is not such a presumption of law as contemplated by 
the language contained in the request tocharge. But the law, 
in this issue, does not make the presumption as contended for 
by defendant’s counsel ; the jury must look to the testimony 
submitted to them, and determine the case from the proofs, 
I am further requested to charge you, that if the plaintiff 
fails to make out his case in every point they must find for 
the defendant. I cannot charge you in these words, but I do 
charge that you must be satisfied, from the testimony before 
you, that the defendant has one-eighth or more negro or Afri- 
can blood in his veins, before you can find for the plaintiff. 

The jury found that White was a person of color, having 
one-eighth of African blood in his veins. The Court then 
ordered that White should not in any manner intermeddle 
with or concern himself in and about the office, liberties, 
privileges and franchises aforesaid, but that he be absolutely 
forejudged and excluded from ever exercising or using any 
of them in futuro, and that he pay the costs, ete. 

White’s attorneys sued out a writ of error, assigning as 
erroneous the refusal of the continuance, the overruling of 
the demurrer, the allowance of so much of the testimony of 
Jackson and Young as was objected to, and of the copy ap- 
plication for insurance, the several clauses of the charge as 
given, and the refusals to charge as requested. 
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tinct 
A. W. Sronz, JAMES Jounson and A. T. AKERMAN, for 
White, made the following points and citations of authori- 
iies: The continuance ought to have been granted: Code, 
sections 83471, 3478. The demurrer should have been sus- 
tained: section 1, Art. 14; Constitutional amendment, section 
3, of the same; Constitution of Georgia, section 2, Art. 1; 
sections 1 and 2, Art. 3; Code, sections 1648, 1649, 1650; 
sections 3, 4, 5, 6, Art. 2; section 3 Art. 3, and section 2, Art. 
3, of the Constitution of Georgia; item 3, section 130, Code ; 
Journal of Convention of 1868, pp., 150, 808, 311, 312. 


Tuomas E. Loyp and JuLIAN Harrnripe@e, for Clements, 
replied, the affidavit for continuance was not sufficient; it 
did not allege that the motion was not made for delay only, 
or that there was no other witness present by whom the facts 
could be proved: 10 Ga. 85. The Judge rightfully refused 
White’s attorneys the opening and concluding argument on 
the demurrer. But if he was wrong, there is no ground for 
sending the case back, if his decision was correct as to the 
law points argued: 4 Ga. 460; 6 Ga. 310. The status of a 
person, as a slave or person of color, may be proved by gen- 
eral reputation, 20 Ga. 480. The testimony of Jackson, as 
to his acts as register, were admitted to raise a presumption 
against White of an admission that he was a person of color, 
and also to show reputation 

Dr. Yonge is speaking as a physician, and one in office 
for the purpose of making examinations of the structure, 
condition, ete., of an applicant for insurance, and whose duty 
it is to certify whether such applicant is white or colored. 
He therefore testifies as an expert. It makes no difference 
that others may be as good judges as himself. 

The copy of the application was admitted because the orig- 
inal was beyond the jurisdiction of the Court: 21 Ga. 219; 
26 Ga. 537. 

The fact that White is a citizen of the United States does 
not necessarily confer on him the right to hold office, 19 How. 
422; 4 Dev. & Batt., 26; 4 Wash. C. C. R., 381. Nor 
does the fact that the Constitution of Georgia makes him a cit- 
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izen confer the right ; for the same Constitution makes women 
and children citizens. Nor does the fact that the Constitution 
of Georgia makes him an elector confer that right to hold of. 
fice. Nor does the clause of the Code which declares the rights 
of all citizens, and among them mentions the right to hold 
office; for another clause specifies the rights of persons of 
color, and does not mention the right to hold office. This 
latter clause circumscribes the first, by the rule of interpre- 
tation of statutes. Code, sections 1468, 1662; 1 Bishop on 
Cr. Law, section 78; Dwarris on Statutes, 2nd, p. p., 658, 
692, 699, 703, 707, 713. As to status of colored persons 
before emancipation, 16 Ga. R., 202. 


McCay, J 


Clements filed an information before Judge Schley, sug- 
gesting that at a recent election in Chatham county for Clerk 


of the Superior Court, he and White had been the only per- 
sons voted for; that White had received a majority of the 
votes, he himself getting a large number, and that White had 
been commissioned and was then in performance of the duties 
of the office; that, in fact, White was ineligible under the 
Constitution and laws, by reason of his having in his veins 
one-eighth or more of African blood ; that he, Clements, was 
eligible, and praying that a quo warranto might issue, inquiring 
by what right White held the office, and if found ineligible, 
that he be compelled to vacate the office, and that he, Clem- 
ents, be installed therein. 

White was notified of this ——n — filed a demur- 
rer to it. Subsequently, however, that demurrer was with- 
drawn, and the quo warranto issued in the usual form, in the 
name of the State, calling upon White to show by what war- 
rant he held the office. White filed a demurrer to this war- 
rant, on the ground, in substance, that the fact of one having 
one-eighth or more of African blood, was not, according to 
the laws of Georgia, a disqualification for office, and also filed 
an issue denying the fact, as stated in the warrant, that he 
had such blood. 
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2 Under the Act of 1868, a jury was drawn and summoned 
and impannelled, to try the issue. When the parties an- 
nounced themselves ready, the counsel for White called up 
the demurrer, and proposed to argue it then. No objection 
was made to its being then heard, and it was set down for argu- 
ment instanter. The counsel for the State, however, insisted 
that as they were before the jury they had a right to open 
and’conclude, and so the Court determined, and the argument 
was had, the demurrer was overruled, a judgment was enter- 
ed, and the Court proceeded to the trial of the issue. 

On the trial, over the objection of White’s counsel, the 
Court permitted the introduction of the following, amongst 
other evidence set forth in the Reporter’s statement of facts: 

First—that of the Register. Second, the copy of the life 
insurance application, and the various witnesses. , 

This case has been argued with great earnestness, ability 
and learning, and its high importance, as well as the strong 
personal feeling involved in its consideration, makes it a mat- 
ter of deep interest. Involving, as it does, the status of a 
large portion of the acknowledged citizens of the State, and 
controlling, as it must do, to a great extent, the principles up- 
on which hereafter our civil organization is to exist, we have 
come to its consideration with great seriousness. 

Upon several of the questions made in the bill of excep- 
tions, the Court is unanimous, and the judgment granting a 
rehearing is therefore equally so. Upon the question arising 
on the demurrer—the real vital question at issue, to-wit: the 
right of persons of color to hold office in this State, our 
brother Warner dissents from the conclusion at which the 
majority of the Court has arrived, and will doubtless furn- 
ish to the Reporter the reasons for his dissent. 

1. The fact that the Register of voters had placed a “C” to 
indicate “colored” after the name of White, is not original evi- 
dence. It is mere hearsay, and may have been the simple opin- 
ion of the Register. It has not even the dignity of reputa- 
tion, since it is but the statement of one man. It does not 
appear that this entry was one required by law to be made, 
nor that White knew of it, or was affected in his rights by it, 
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or that he could have had it corrected, had it been wrong. It 
is wholly worthless as evidence, being in fact, nothing but the 
opinion of one man, who is not, as Ph as appears, an expert, 

2. The contents ofa paper, beyond the jurisdiction of the 
Court, and not in the power of the party wishing to use it, 
may, without doubt, be proven by a proven copy. But it 
must be proven that such an original paper does or did in fact 
exist, and was duly executed. Here was no proof of the 
execution. The witness did not know whether White or his 
wife signed it. 

3. We do not see that the paper was any evidence in this 
case, even if properly, in evidence. There is not a word in 
the paper showing that White is colored ; nothing in the na- 
ture of an admission to that effect. Indeed, in the paper 
there is not word on the subject. On the back of the paper 
it is stated that White is a mulatto, but this seems to be a 
mere memorandum of the company, not signed by White, 
nor does it appear that it was even made with White’s know]- 
edge. 

4, We think there was no error in permitting the race of 
the defendant below, to be proven by reputation. Such is the 
law as laid down in the books, and the evidence is good for 
what it is worth. As a matter of course, it is worth hardly 
anything in a doubtful case. 

5. An expert is one who by his habits of life and_busi- 
ness has a peculiar skill in forming an opinion on the subject 
matter in dispute, and, without doubt, a physician who has 
studied the science of Ethnology, is better prepared than ordi- 
nary men to judge of the race of one presented for examin- 
ation. And we think the Court did right in permitting the 
doctor to give his opinion as an expert. What it was worth 
was for the jury. Dependent on his intelligence and character, 
and the nature of the case, ete., we would think it worth 
very little in a doubtful case, as whether one had one-eighth 
or little less or more of a particular blood. All of the testi- 
mony in this case was very inconclusive. In ordinary 
parlance, one is called a person of color who has any visible 
admixture of negro blood, and it does not appear but that 
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this was all any of the witnesses meant. The law under 
which it is claimed White was ineligible, did not disqualify 
one unless he had one-eighth or more negro blood. The whole 
Court is of the opinion that there ought to be a new trial, 
because of the error of the Court in admitting the statement 
of the Register, and in admitting the copy application for in- 
surance. 

6. We have no doubt but that the Court erred in permit- 
ting the council for Clements to open and conclude the argu- 
ment in the demurrer. Perhaps, under this peculiar statute, 
which requires a jury specially to be summoned to try any 
issue of fact that has arisen between the parties, there might 
be some question whether the demurrer ought not to have 
been disposed of before the jury were summoned. But the de- 
murrer was duly filed, it was called up by its mover, and no 
objection was made to the hearing of it at that time, and it was 
heard as a separate and distinct motion. The rule of Court is 
plain and positive. “ In all special matters springing out of 
a cause the party submitting the point shall open. Rule 465. 
Why should this be different from another case? It was a 
distinct motion, made to the Court, with which the jury had 
nothing to do. For the purposes of the demurrer it admitted 
the facts set forth in the writ, and the jury had, so long as 
the demurrer was pending, nothing to do with the case. In 
what does this differ from a demurrer to a declaration, or to 
a bill in equity, filed at the first term, and not argued until 
the case is called for trial? Yet the practice is uniform, and 
so the rule of Court requires that the party making the de- 
murrer shall open and conclude. In the argument the mo- 
vant holds the affirmative. He says, you have no case in 
Court. If the Court agrees with him it sustains the demurrer. 
If the contrary, it overrules it. We would not however, 
grant a new trial, for this error. It is mere matter of prac- 
tice, and had we thought the Court right in overruling the 
demurrer, we would not disturb the judgment. 

7. Whatever may be the Constitution, the Code of Geor- 
gia, section 1648, provides that the right to hold office is 
one of the rights of a citizen of this State, and section 1649 
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provides that all citizens are entitled to exercise all theip 
rights as such, unless specially prohibited by law. No body 
denies that persons of color are citizens, nor does any body 
claim that there is any law specially prohibiting colored per- 
sons from exercising that right. It follows therefore that by 
the laws of this State, persons of color may hold office. 

But I am not myself satisfied to put my judgment in this 
case upon this ground. Iam well convinced that the fun- 
damental law—the Constitution of the State—guarantees to 
men of color the right to be chosen to an office, and I put 
my own judgment upon that ground. 

If the general principles, or any one of them, which | 
have placed at the head of this opinion, be true, this right is 
undoubtedly a fundamental one—one guaranteed by the Con- 
stitution, and not only exists, but exists entirely beyond the 
power of legislation. 

Very much of the argument advanced at the hearing was 
based upon what, as I believe, is an utterly mistaken concep- 
tion of the source from which rights in this country are 
derived. It has been assumed that rights exist here by grant, 
and that the citizen has no rights save such as he is able to 
show are granted to him by the Constitution, or by some 
statute, or as has been (very strangely to my mind) suggested, 
by Common Law. 

Unless I have been mistaken all my life as to the nature 
of our State governments they are based upon the fundamen- 
tal idea that the people of a State have all rights that are 
not expressly taken away. The object’ of constitutions is 
not to give to the makers of those constitutions rights, but 
to provide against the infringement of rights given by God. 
For greater security and certainty, constitutions sometimes 
formally set forth certain rights, often in human history in- 
fringed, and guarantee them, but it is a new doctrine to me 
that the people get their rights from these solemn assertions 
of them. 

The Constitution of 1861 was the first in this State that 
contained a bill of rights, and its accomplished author, Mr. 
T. R. R. Cobb, now in his grave, would be startled at the 
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suggestion that, in his condensed but explicit enumeration of 
rights, he was framing a grant to the people of Georgia. 

A convention of gentlemen, elected by the people, and 
acting solely as their agents, met together to frame for that 
people a constitution, and it is gravely insisted that these 
agents, chosen and paid by their masters, the people, to sug- 
gest to that people a form of government, are the grantors 
of the rights which that constitution guarantees to the people. 
Such ideas are anti-American—the relics of that theory 
which is exploded now even in England, that rights come 
from the king as the divine repository of power. 

The men who founded this government had different ideas 
They conceived of sovereignty as vested in the people, and 
their intent in framing constitutions was to build up safe- 
guards against the encroachments of the governments they 
setup. If they mentioned any special rights, it was not to 
grant them, but to guarantee them; not to confer them, but 
tosecure them. All our governments are the mere creations 
of the people, subject, at their pleasure, to be changed or 
abolished, and there is a species of absurdity in speaking of 
rights granted to that people by themselves. 

There is, I am aware, a class of men in this country 
whose minds are still running in the groove, in which they 
were set by Coke and Blackstone, the great expounders of the 
origin, progress, and principles of English liberty. This 
class of men conceive all rights as derived from Magna Char- 
ta, the Act of settlement, the Constitution, the Statutes of the 
State, or from the well established rules of the common law. 
Their theory is founded on the fact that the Kings of Eng- 
land had ursurped the rights of the people, and at various 
periods, they had compelled the usurpers to restore them, and 
as a salvo to his vanity, they had received them as grants 
from him, and now hold them, not by virtue of the great 
doctrine of our fathers, that human rights are the gift of God, 
but by virtue of the written grants which they are able to 
show from their soverign lord and master, by the grace of 
God, king and depository of the rights of men, or from an 
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imaginary power they call the State, which they have set up 
in his stead. 

By this theory, a free born American citizen has no rights 
save such as he is able to trace up to some old parchment, 
having the X mark of some one of these divinely appointed 
masters of the people, or can show is one of the few priv- 
ileges that have always been allowed to the subject by the 
king. He must make out his case by Magna Charta, or some 
other grant from the sovereign or by the common law. And 
though this is a republic where the name of a king is un- 
known, yet not a right exists that cannot be traced back 
to some black letter grant, from some such august potentate, 
or can be traced from his successor, the State, who has been 
inaugurated in his stead. 

It was very well for our fathers in making up their ac- 
count against George the III, still to use this fiction in their 
enumeration of their causes for resistance. They were still 
at the time British subjects, and might well use that form of 
speech, by which such subjects assume that the gentleman or 
lady, whom for the nonce they have agreed to call king or 
queen, is the source of those rights which, in fact, they have 
won by their own right hands, from that king’s or queen’s 
predecessor, after he had by force or guile, taken them from 
those to whom God gave them. But when the war was over, 
and these colonies were declared independent of the mother 
country, and they came to set up governments for them- 
selves, the fictions of the monarchy disappeared. If Magna 
Charta and habeas corpus, and the common law were of force, 
it was because the people adopted them of their own will, 
not as grants from the king, nor yet, as gifts from the State, 
but as convenient modes of expressing that these rights were 
especially to be secured, even against the thoughtless infringe- 
ments of the people themselves, or what was the same thing, 
the new government which they set up. The theory of the 
origin of rights was changed, and men were now entitled to 
all rights which they had not denied to themselves, since 
it was the essence of absurdity, to say that a people under 
no contract but their own sovereign will, could meet and 
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grant to themselves any rights. Hence, under the American 
idea, constitutions and charters are not to give, but to secure, 
rights, not to grant but to guarantee rights, not to give to the 
people this or that privilege, but to restrain individuals from 
using rights not convenient for the public good, and to pre- 
serve against the encroachments of the government those 
rights inherent in the people which experience thought it 
was wise, specially, to guard. 

But whilst but very few persons at this day, and in this 
country, will insist upon this idea as a general proposition, 
it is still said that the case of the negro stands upon:a differ- 
ent footing, and that however it may be true, that the rights 
of a white American citizen came from God, yet a black 
American citizen cannot claim this presumption; that the 
rights of the negro have a different derivation, they come 
from the State, and he can have none, except such as he can 
show chapter and verse for. As I understand it, this is the 
very sheet-anchor of the argument for the defendant in error. 

The negro, they say, was, as all admit, a slave, without any 
rights, save such as were specially pointed out by law, and 
that having none, became free by special grant, he does not 
stand like a white man, with every right, that is not express- 
ly denied, but with only such as are specially granted. In 
other words, that hereafter in this State, we are to have two 
classes of citizens, one holding their rights by divine gift from 
the God of nature, in favor of whom there always exists the 
presumption that any particular right contended for, wheth- 
er it be legal or political, and in reference to whom, the 
burden of proof is always against the party denying the 
right ; and another class, whose rights come not from God, 
but from society, and who, in every centest respecting a right, 
must be able to show by special enactment, that the right 
has been granted. At the close of our late civil war, when 
the defeated party, under the pressure of the circumstances 
then existing, recognized the freedom of the late slaves, some 
such idea was doubtless a common theory. The Constitution 
of 1865, and the Legislatures, which for a year or two met 
under it, adopted a constitutional provision and enacted 
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various laws based upon this idea. Con., 1865, Art. 1, see, 
21, Art. 2, sec., 5, par. 5. These people, under that Consti- 
tution, and under the laws enacted thereunder, were called 
“persons of color ;” the rights of that’ class, as they existed 
under the old system were enlarged and defined and pro. 
tected, and a very evident design was manifested to keep up 
in the State, the destinction to which we have referred. The 
colored population of the State, had no part in the Conven- 
tion of 1865. That body, though elected and organized and 
dictated .to by the President of the United States, was a 
convention of the white people of the State, and without 
doubt met and acted on the theory, that colored men were 
not a portion of the people for whom the government was 
organized, but an anomalous class called “ persons of color,” 
who existed within our borders, but whose rights depended 
solely on the legislation of that class whose rights came 
from God. 

And did this case arise under that Constitution, were the 
government of Georgia now guided by the theories and 
principles then acted upon, it would undoubtedly be true, 
that a “person of color” must always, in the assertion of a 
right, be able to point to the written law by which that right 
was granted. It happens, however, that the Constitution of 
1865, and the government organized thereunder, never went 
into practical effect, as the Government of this State, as one 
of the States of the United States. 

The Act of Congress, of March 1867, passed nearly two 
years after the inauguration of Governor Jenkins, formally 
enacted that there existed no legal civil government in the 
State, placed its government in the hands of the military 
authorities, with permission to those authorities to use as 
their discretion, and as a provisional civil government, such 
organization as they might find in existence. It is not per- 
tinent to the present argument to go into the question of the 
power of Congress to pass that law. 

My own opinion is that its power to do so, turns entirely 
upon the question of the right of the State to secede from 
the Union. If that right did not exist, then the govern- 
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ment set up in 1861, was illegal, and when the result of the 
war annihilated it, the State was without any legal civil 
government at all It was in anarchy without any govern- 
ment, and consequently, without any republican govern- 
ment, and the case arose provided for by Art. 4, section 4, of 
the Constitution of the United States, whereby, it is made 
the duty of the United States to guarantee to each State a 
republican form of government. In what mode this shall be 


_ done is not pointed out. It is left to the discretion of the law- 


making power, restrained and controlled by the general prin- 
ciples of the Constitution. One of the very first requisites 
for the exercise of such a power, was the preservation of the 
peace, and the protection of life and property, until such a 
government could be organized, nay, it was one of the neces- 
sities of the process of such an organization, and as the Govern- 
ment of 1861 had been overturned by military power, and 
that military power, with more or less directness, had since 
May, 1865, performed, in its way, these duties, there was per- 
haps no constitutional objection to authorizing, by statute, 
such a jurisdiction over civil affairs, as ever since May, 1865, 
had in fact been exercised under the orders of the President. 

If a Convention might in 1865 have been called by the 
President; if the Executive power of the United States, 
might, as a means of guaranteeing to the State a republican 
government, by his proclamation appoint a provisional gov- 
ernor, and by the military authorities preserve the peace and 
protect life and property, during the process of organization ; 
if by his proclamation he might lawfully call a Convention, fix 
the number of its delegates, and the basis of representation 
therein ; if he might fix a day for the election, determine the 
yualification of the voters, excluding unpardoned rebels and 
negroes ; if he might, in other words, lawfully do, as was in 
fact done, in 1865, by Mr. Johnson, surely it was no great 
stretch of constitutional power, if Congress, dissatisfied with 
the result of that Convention, and unwilling to accept its 
work as a performance of the duty of the United States to 
guarantee to the State a republican government, should it- 
self, by formal law, provide for the calling of another Con- 
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vention, and authorize, as the President had done, the pres- 
ervation of public order by the military authorities until this 
could be done. As I have said, the rightfulness of this ex- 
ercise of power, turns, in my judgment, upon the right of 
the United States to prevent, by force of arms, the secession 
of a State from the Union. 

If that right exists, if, in the late war, the United States 
was not the aggressor, and if the government set up in 1861 
was an attempt at revolution, if the nomenclature by which 
the late war is called a rebellion be correct, then at the close 
of that war, when the late Governor of the State, was a pris- 
oner at Washington, and in the whole civil organization 
there was not a single officer capable, under the Constitution 
of the United States, of performing an official act, it seems 
to me to follow, that though the State, as one of the States 
of the Union, still existed, she was wholly without civil 
government, not as some suppose, without law or rights as a 
State, but without any civil machinery to put those laws in 
force, or to exercise those right3, and there arose an absolute 
necessity to appeal to the people in their sovereign capacity, 
in order that a new civil organization might be effected. 

Obviously, under the circumstances, this appeal could only 
be made by the United States. By the Constitution, the 
State had formally provided that if such a case should arise, 
if by any trick of ambition, a monarchy should be set up, or 
an aristocracy inaugurated, or, if—as I suspect was, at the 
making of the Constitution, the danger most feared—faction 
should breed anarchy, in either of these cases, it was not only 
a granted right, but it was made the solemn duty of the 
United States to guarantee to the State a republican govern- 
ment, An appeal to the sovereignty of the people was clearly 
the mode most in harmony with American ideas for the per- 
formance of this duty, and just here, in my judgment, is the 
point of the argument bearing upon the case before the Court. 

The complaint made by the United States against the Con- 
vention of 1865, was that i¢ did not represent the people of the 
State, that it was a Convention only of the white people, and 
that the whole theory upon which it was called, elected and 
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organized, and upon which it acted, was wrong; that it was 
an appeal, not to the people, but to the white people, and 
that the government it set up, was not a republican one, for 
the reason that it proceeded upon the very idea now set up 
by the argument here insisted on by the defendant in error, 
to-wit: that the negro was not one of the people, for the pro- 
tection of whose rights, the government was set up ; that it 
was hased upon the very idea here contended for, that white 
men’s rights came from God, and the guarantees of the Con- 
stitution do not grant, but protect them, but that the negro’s 
rights came from society, and he has only such as society has 
been pleased to give him. 

It cannot, I think, be doubted that the very object and in- 
tent of the reconstruction laws, was to repudiate this idea, to 
consider the colored people of the State as a part of the peo- 
ple, for the protection and guarding of the sovereign peo- 
ple—having rights given, not by men, but by God—that gave 
birth to, and formed the whole warp and woof of the Congres- 
sional scheme of reconstruction. 

And, accordingly, and under those laws, the colored men 
of the State participated equally with the whites in electing 
the Convention, men of color sat in it as members, and whites 
and blacks met equally at the polls to vote upon its ratifica- 
tion or rejection. The people of Georgia, without distinc- 
tion of color, came together at Atlanta, in December, 1867, 
by their delegates, to form for themselves a Constitution and 
frame a government, men of both colors sat as delegates in 
the Convention, and in April, 1868, the work of that Con- 
vention was submitted to, and ratified by that people, and yet 
it is contended that the rights guaranteed by that Constitu- 
tion, stand, as to the two colors, on a different footing, that 
as to the white man, they are mere securities, but, as to the 
negro, they are grants ; that now, and hereafter, one portion 
of the sovereign people have all rights which that Constitu- 
tion does not take away, and another portion have only such 
as are expressly given. 

Nearly three-fourths of those who voted for delegates to 
the Convention, were blacks; the white people generally re- 
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fusing to vote, and on the question of its ratification, three. 
fourths of those who voted “yea,”. were blacks. How could 
these black people, voters for delegates, grant rights to them- 
selves? What a perfect contradiction of terms, does the 
whole nomenclature result in. The delegates of the people, 
without distinction of color, meet in Convention, and grant to 
men of color, certain rights, and the people, without distine- 
tion of color, ratify the grant. The men who get the grant 
are the very men who select the delegates to frame its terms, 
and who ratify it as the final judges of its wisdom and pro- 
priety. The whole thing is absurd, a perfect contradiction 
of terms. 

By the theory of the Reconstruction Acts, people of color 
were recognized as free, as having the rights of freemen, as 
forming a part of the sovereign people whose right it was to 
join in framing for their common government, a Constitution, 
and as entitled by the laws of nations to every right which 
the people, themselves included, should see fit not to take 
away, and it is a direct stultification of the whole basis of 
those laws, of the fundamental idea upon which the Consti- 
tution of 1868 was elected, organized and acted, to apply to- 
its provisions, the presumptions and theories of a Constitu- 
tion which called them “men of color,” and explicitly recog- 
nized them, not as a part of the people, the body politic, but 
as subjects ot the governing and controlling whites. 

If this doctrine be true, if the negro’s rights lie in grant, 
if he have only such as vest in some formal declaration of 
the State, which in this theory stands in the place of the 
king, from whom, as from a fountain, all rights flow, then 
the appeal of the United States to the negroes as a portion 
of the body politic, was illegal and void. He had at that 
time no political rights to be protected by a government. He 
formed no part of the sovereign people, in whom rests the 
power to form and alter political organizations. He had no 
rights to grant to anybody, and the whole proceeding was as 
though one should attempt to raise himself to a height by 
pulling at the straps of his boots. 

In my judgment, the Convention of 1868 met as the 
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representatives of all the people of this State, white and 
black, and met upon the basis that they all had equal rights. 
The white people had, most of them, long enjéyed the rights 
of freemen. ‘They too had once felt the clank of the chain 
of a master, but, in the providence of God, they had, many 
a day since, felt it no more. The colored people had but 
lately been slaves, but both classes were now free, not by 
grant, but by that “ultima ratio regum,” the law of arms, 
which cares but little for parchments and statutes, and they 
met as free men, as all forming together the body politic, the 
State, to form a government for the guarantee and security 
of those rights, which by the fundamental theories of Ameri- 
can society, have been given by the God of nature to his 
creatures. 

Without doubt, many of our wisest and best men indig- 
nantly deny that in this proceeding there was the least legal- 
ity. There is hardly any language too strong, by which, as 
they think, it ought to be characterized ; illegality, tyranny, 
usurpation, oppression, are the words which they daily apply 
toit. But it is none the less a fact, a patent, active, incon- 
testible fact, upon which, whether rightly or wrongfully, the 
present State government is founded, and the denial of which 
strikes at the very root of the authority by which this Court 
takes jurisdiction of the case before us. Nay, if the negro 
was not at the calling of the Convention of 1868 a portion 
of the body politic, a part of that people, in whom rests the 
sovereignty of the State, if it was necessary that the right to 
participate on equal terms with white men should be granted 
to them ; if, in other words, the presumption contended for, 
be true, then the defendant in error, has, himself, no status 
in this Court, since he is seeking to hold an office created by 
those very colored people, in utter violation of the presump- 
tion he sets up. 

If the negro in 1868, before the Convention met, was not 
clothed with equal political rights with the white man ; if it 
required the grants of the State to clothe him with those 
rights ; if, as to him, the enumeration of rights in that in- 
strument are grants, whilst as to the white man, they are mere 
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securities then, since the Convention of 1868 was elected 
almost entirely by negroes, and since negroes participated 
equally in its ‘organization and deliberations, and since the 
were a portion of the people who were appealed to for its 
ratification, the whole thing was itself illegal and void, this 
government is a usurpation, this Court is illegal, the Chief 
Justic ought to be in his seat as the Governor of the State, 
my Brother Warner and myself are private citizens, the 
plaintiff in error is a slave, and the defendant in error is 
seeking to hold office under an outrageous and gigantic usur- 
pation. 

I am not disposed so to stultify myself. I do not feel in- 
clined to put my judgment on a ground, which, if true, 
makes my own position on this bench illegal, nor am I able 
to see how any man who insists upon the presumption con- 
tended for, can accept office under a government whose very 
existence is based upon exactly the opposite theory. 

I have dwelt somewhat lengthily on this point, because in 
my judgment, it is important that we should thoroughly un- 
derstand to what future results this rule of construction 
would lead us. He who adopts this presumption ; he whose 
theories derives the white man’s rights from God, or from 
nature, or from custom, and the black man’s from grants 
and Constitutions, and who, therefore, presumes that the 
former has all rights that are not denied, and the latter only 
such as are expressly given, not only sets afloat, for agitation 
at home, and for national interference, questions which it was 
the intent of the reconstruction policy to settle, but he appeals 
to a Court organized upon a principle directly the opposite, 
and asks it to uproot the very foundation on which it rests. 

This whole government exists, as at present organized, by 
virtue of the presumption that colored men were by the laws 
of nature, a portion of the sovereign people. ‘Chis Court, as 
the other departments of the State government, gets its pow- 
ers from them, the rights of all colors are restrained, protec- 
ted, and controlled by a Constitution they have made, and 
shall it be said that under that Constitution they have only 
such rights as they have seen fit to grant to themselves, that 
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the authors of the grant are to be presumed as dependent up- 
on the grant for the rights and privileges specified in its 
terms. It seems to me that this is folly, an acceptance of 
reconstruction and a repudiation of its terms. As one of 
our new States, though it comes into being by virtue of an 
Act of Congress, as an organization, as one of the States of 
this Union does, yet as soon as it dons the robes of State 
sovereignty, immediately become a coequal sovereign, under 
the fundamental basis, with the States existing before it, and 
from whom it derives its power, and as a subject of the im- 
perial Czar of all the Russias, when, by the laws of the 
United States, he becomes a citizen, forthwith is recognized 
as having derived from God rights equal with the native, 
and as entitled in every investigation to equal presumptions 
with his other fellow citizens, so the negro, slave though he 
has been, when the national government recognized him as 
part of the sovereign people of the State, and called upon 
him to join in the making a Constitution, and appealed to him 
after that Constitution was made as one of the judges of its 
wisdom, and for the purpose of getting his consent, is en- 
titled to the same presumptions as are his other fellow-citi- 
zens, and the adoption of the theory contended for—that 
one class of our people have rights derived from the God of 
nature, which Constituions and laws only protect, and another 
class have rights derived only from society, which must al- 
ways be proven by the production of the grant—is fatal to 
the very existence of the Government of Georgia as now 
organized. 

There is some show of logic in one who refuses to admit 
that the present government is a legal one, thus adopting 
the fundamental ideas of that organization, upon the ruins 
of which the present one stands, but an officer of the present 
government, one who, as does the defendant in error, pro- 
poses to become, by taking office, a part and parcel of this 
organization, based, as it is, upon the theory that negroes are 
part of the sovereign people of the State, as it seems to me, 
makes a fatal stab in the very vitals of the institutions of 
which he proposes to become an officer. 
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The whole argument of the plaintiff in error is founded 
on a false theory, and however true it might be ten years 
ago, or in Great Britain, or even in Georgia, under the Con- 
stitution of 1865, it is wholly untrue now under this Goy- 
ernment, and to hold it true is to strike at the very root of 
the principle on which the government of Georgia, under the 
Reconstruction Acts, is based. And if the rights of the 
negro are, as are the rights of the white man, under the 
present Constitution, which was made equally by and for 
both colors, presumed to exist, unless they be formally 
taken away, then the conclusion is irresistible that the plain- 
tiff in error is eligible, since it is not pretended that in the 
Constitution of 1868 there is any denial of his eligibility, 
The argument against him being wholly negative, and the 
true rule requiring a positive argument, his eligibility re- 
mains, simply because there is nothing produced which 
denies it. If the negro cannot hold office because there is 
nothing in the Constitution granting him that right, neither 
can the white man, since there is nothing granting it to him. 
If, however, the true theory of the source of rights be, that 
every citizen has equal rights, unless there be some denial in 
the Constitution of special rights, then in this State negroes 
may hold office, since the Constitution does not make color 
or race a disqualification. 

It has been very seriously argued that the rights of a 
white man to hold office, though not granted in the Consti- 
stitution, exists by Common Law, and did not need a grant. 
If, by common law is meant the usage of the State, I would 
enquire of them, was any such usage at the origin of the 
State—at the foundation of the Government? When the 
colony of Georgia became independent of the mother coun- 
try, when a republican government was set up here, nothing 
is better settled than that white men were understood to be 
eligible to office, except as otherwise expressly provided. This 
included all citizens, naturalized citizens as well as others. 

One of the qualifications of President of the United States 
is that he must be a native born citizen, and incontestibly 
were it not for this provision a naturalized citizen might, if 
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elected, hold that high position. It is absurd to say that 
there was a usage in a government not yet set up. Nor is 
there in fact in this State any such authority for a right as 
usage or custom. Our Constitution specifies our laws. They 
are the Constitution of the United States and its laws, our 
own Constitution, and the Statutes of the State, and the 
Common Law of England. Usage, custom, is not in this 
State a source of law, and a right dependent on that has no 
legal dependence. By the “common law” must therefore be 
meant the law of England. Though it is very strange how the 
common law of England could make a naturalized citizen 
eligible to the office of President of the United States if the 
exception requiring him to be a native born citizen had not 
been introduced into the Constitution. By the law of Eng- 
land all native born citizens were eligible to any office, unless 
there was by law a special disqualification. Even the very 
highest office—sovereign—might be filled by a woman or an 
infant.— BLACKSTONE. 

But, by the common law it was‘a well settled rule that a 
naturalized citizen, even though naturalized by Act of Par- 
liament, was ineligible to any office. He could not hold even 
the humble place of constable, and so it has been solemnly 
determined by the Courts of England.—Burr. Where 
then does the naturalized citizen get his right to hold office? 
He was not born to it, for he is not a native. It did not 
exist at “ common law,” because the common law was direct- 
ly the other way; it affirmatively denied to him the right. 
He does not have it until he is naturalized. Whence, then. 
is it derived, and why was it necessary specially to provide 
in the Constitution of the United States that the President 
must be a native born citizen? And why, too, the frequent 
provision in our State Constitution requiring a specified resi- 
dence as a qualification for office? 

Is not the answer an obvious one? A naturalized citizen 
stands upon the footing of other citizens, and he has all 
the rights that anybody has—unless it is otherwise specially 
provided by law. By the grant of the State, he has become 
one of the people, and, ipso facto, his rights stand upon pre- 
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cisely the same foundation as do theirs. He is one of them 
for whose use and protection the government is made; and 
he, like them, has every right which the people have not by 
some affirmative law denied. Why is not this also true of g 
person of color? ‘True, he was born a slave; it is equally 
true that a Russian was born a subject. True, even when 
free, the negro in this State had only such rights as the law 
gave; but the Russian, before naturalization, was in the 
same position—his rights were dependent upon the comity 
of the State, and he had only such as that comity bestowed 
upon him. But when, by the will of the people, the Russian 
subject becomes a citizen, ipso facto, his relations change, and 
he, like other citizens, has every right that is not denied him 
by affirmative provision. 

I cannot, for the life of me, see why this same thing is not 
true of the negro. Having become one of the sovereign 
people, he is presumed to have, as have they, all rights not 
specifically denied. 

Thus far, we have discussed this question on the idea, that 
the Convention of 1868, being composed of the agents of the 
black as well as the white people of the State, the Constitu- 
tion which it formed must, in the very nature of the case, be 
construed on the theory that it grants no rights to men of 
either color, but only specifies, and protects, and guarantees 
against encroachment, those inherent rights of self-govern- 
ment which, by the fundamental principles of American socie- 
ty, are inherent in the sovereign people, by whom, and for 
whom, the Government is made. 

But assuming, for the purposes of the argument, the strange 
theory, that the Convention of 1868, representing, as it did, 
the black as well as white people of the State, granted to the 
black people certain rights, it is very plain to my mind, that 
the Constitution of 1868 guarantees and secures to persons of 
color the right to hold office. Article 1st, section 2d, of that 
instrument is in these words: “ All persons born or natu- 
ralized in the United States, and resident in this State, are 
hereby declared citizens of this State, and no laws shall be 
made or enforced, which shall abridge the privileges and 
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immunities of citizens of the United States, or of this State, 
or deny to any person within its jurisdiction the equal pro- 
tection of its laws. And it shall be the duty of the General 
Assembly, by appropriate legislation, to protect every person 
in the due enjoyment of the rights, privileges and immuni- 
ties guaranteed in this section.” It may be observed in 
passing, that there is no pretence here of granting rights to 
anybody ; the language used is, “are declared to be citizens,” 
and “rights guaranteed.” 

But assuming that, as to the negro, these words are to be 
understood in the sense of grant, and given, let us inquire 
what is their proper and legitimate meaning. Without doubt 
by this article, they are citizens, and “citizens” of this State. 
Under this theory, having been slaves, they acquired, by 
revolution and military power, freedom. By the Act of 
1866, which is almost word for word, the Act of Congress, 
known as the Civil Rights Bill, they acquired equal civil 
rights with white persons. They had still no political rights. 
The Fourteenth Amendment was not, at the time this Consti- 
tution was made, ratified and adopted. They were yet only 
“persons of color.” This section of the Constitution of 1868, 
takes another step—they become citizens—they grant to 
themselves the character of citizens. 

What is its effect? What is the meaning of this word ? 
Our English law books rarely, if ever, use it to describe 
the relation of the people to the State. Englishmen are 
subjects, not citizens, and we must seek from other sources 
than from Coke and Blackstone, the meaning of this term so 
frequently uttered and written in America. The word is. 
derived from the Latin civis, and meant in Rome one vested’ 
with the freedom and privileges of the city. Rees’ Encyclo- 
pedia tit. citizen. 

Butler, in his Hora Judicie, says, “Citizens were the 
highest class of subjects at Rome, to whom jus civitatis be- 
longed, and those who had it possessed all rights and privi- 
leges—civil, political and religious.” Hora Judicine, 26th 
and 27th. 

The Dictionaire L’? Academie les Citoyen defines it thus: 
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“ Tn its strict and rigorous sense, an inhabitant of a city, who, 
by right, may vote in the public assembly, and is a part of 
the sovereign power.” Johnson defines it, “a freeman of g 
city.” Webster: “The native of a city, or an inhabitant 
who enjoys the freedom and privileges of a city in which he 
resides—a freeman of a city distinguished from a foreigner, 
or one not entitled to its franchises.” 

The word is never used of the people in a monarchy, since 
it involves an idea not enjoyed by subjects, to-wit: the 
inherent right to partake in the government. The republics 
of the old world were cities, and the word citizen has been 
usually in human history only applied to inhabitants of 
cities. As, however, States have, in modern times arisen, and 
Republics have been established, in which the word subjects 
could not be properly applied, the people of those Republics 
have been called citizens, for the simple and obvious reason 
that their relation to the State was such as was the relation of 
citizens to the city. They were a part of its sovereighty— 


they were entitled to its privileges, its rights, immunities and 


franchises. As this word was used of mere municipal cor- 
porations, it meant strictly one who possessed inalienably all 
the rights, civil, political and religious, enjoyed by any one 
in the city. The city, itself, being only a corporation, could 
not by its by-laws infringe or qualify those rights, since they 
were given by the charter. 

When, however, the word came to be used of the people 
of a State, who are themselves the sovereign, this perfect 
equality in the rights of citizens ceased. - The people them- 
selves are bound by no charter, and they may, by affirmative 
enactment, qualify, restrain, and restrict the rights of citi- 
zens, and perhaps none of the definitions in the books are 
precisely applicable to the condition of citizens in the United 
States. Nothing is more common in this country, een in 
our most solemn public papers, than to apply the word to 
persons who are not in fact in the enjoymont of equal rights, 
either civil or political, with other citizens. 

Infants and women are citizens, and they have, in none of 
our States, the right to vote; nay, they are denied by law 
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many civil rights. Infants cannot contract, nor make wills, 
neither can married women. And there is hardly a State of 
the United States in which male citizens of full age, are not 
denied various political as well as civil rights. 

The right to vote is often restricted by a property qualifi- 
cation, and even the civil right of making contracts and be- 
ing a witness in the Courts, is denied, by reason of crime, 
interest, or want of capacity. Has, then, the word citizen no 
definite meaning at all, in this country? It is very clear, 
that all citizens have not the same political rights, it is eqally 
clear that they not all equal civil rights. 

Chief Justice Taney, in the case of Dred Scott, says that : 
“Tt is synonymous in the United States with the word people. 
A citizen is one of the “people.” He is a part of the sover- 
eign power, and is entitled to every right, civil and political, 
which the sovereign power has not in some affirmative way 
denied to him. 

This denial must be affimative. If the right referred to, 
be one protected by the Constitution of the United States, 
then even the sovereign people of the State, in convention 
met, cannot deny it. As to other rights, civil or political, 
the people, the citizens, the State, may restrain and qualify 
them at pleasure. If they be protected by the Constitution 
of the State, they are free from legislative interference. But 
unless this be done, they may be regulated, restrained, quali- 
fied or denied, at the pleasure of the law-making power. 
The definition we have suggested covers all this. A citizen 
of a State is one who is entitled to every right enjoyed by 
any one, unless there be some affirmative declaration to the 
contrary, by some authority clothed with the power, under 
our form of government, to make the exception. 

And this the definition of the Code of Georgia. Section 
1648 of that Code enacts: “ Among the rights of citizens 
are the enjoyment of personal security, of personal liberty, of 
private property and the disposition thereof, the elective 
franchise, the right to hold office, to appeal to the Courts, to 
testify as a witness, to perform any civil function, and to 
keep and bear arms.” And section 1849 enacts, “ All citi- 
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zens are entitled to exercise all their rights as such, unless 
specifically prohibited by law.” 

Here is a clear, definite specification of certain rights, 
which belong to citizens as such, and then a solemn declara- 
tion, that all citizens are entitled to exercise all their rights, 
unless specially prohibited by law. Those clear-headed law- 
yers and polished scholars, Mr. T. R. R. Cobb, Judge R. H, 
Clark, and Judge Irwin, the authors of the Code, have given 
exactly the definition of this word, that covers the state, of 
the rights of citizens in this country, and the Convention of 
1868 had this definition before it. 

Here is a solemn law of the State, defining the meaning of 
the word citizen. Is not this Court bound to presume, that 
the Convention of 1868 used the word exactly in the sense 
of that definition? Admit that the word has a different 
sense, as used by lexicographers, or as used by writers upon 
public law, is not the conclusion irresistible, that the Geor- 
gia Convention used it precisely in the sense given to it by 
express definition in the Code, which they adopted as the 
law of the State? Let it be remembered, too, that this defi- 
nition of the word is one that harmonizes completely with 
the exact state of the actual rights of citizens, gs they are en- 
joyed, and always have been enjoyed, in America. 

It does not say that all these enumerated rights are en- 
joyed by all citizens, that every.citizen has them, and that 
every citizen has a guaranteed right to their enjoyment. It 
takes up the matter as it in fact exists, and draws from the 
known, settled usages and practices of the country, a defini- 
tion which exactly expresses the true state of the case. 

A citizen is one who, unless it is otherwise expressly pro- 
vided by law, is entitled to the rights mentioned. As a 
matter of course, the word law is to be taken in its known 
signification. If the right in question be one guaranteed in 
the Constitution of the State, then an Act of the Legislature 
cannot deny it. If it be guaranteed by the Constitution of 
the United States against even the State, then even the peo- 
ple in Convention met cannot infringe it. 

I conclude, therefore, that when the Convention of 1868 
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declared that all persons born in the United States, resident 
in this State, were citizens of this State, they intended to say 
that the persons enumerated were declared to possess among 
their rights, “the right to hold office,” and that each of 
them was entitled to exercise the right, unless “specially 
prohibited bp law.” 

Very absurdly, in my judgment, is it replied to this argu- 
ment, that the Convention could not have had this meaning, 
because they, in a subsequent part of the Constitution, con- 
ferred upon persons of color the right to vote, and they 
would not have done this, if the right was covered by the 
word “citizen.” I say, this is absurd, because it assumes 
what is directly contrary to the fact. Had there been no suf- 
frage clause in the Constitution, the right to vote would have 
stood on the same footing with black men as it did with 
white men. The objects of the suffrage clause is not to 
grant, but to protect the right. 

Assuming, therefore, as I think it has been clearly shown 
we must do, that the Convention of 1868, by declaring per- 
sons of color “ citizens,” recognized them as belonging to 
that class of persons who are presumed to have all rights not 
specifically denied by the proper power in whom is lodged, 
under our system, the right to restrain them, it remains but 
to inquire if there is any affirmative provision denying to 
persons of color the right to hold office? Nobody pretends 
this. It is true that under our old system negroes could not 
hold office, but it was not by virtue of a provision of law 
denying to them that specific right, for it is a significant fact 
that there never has been, at any time any law in this State 
denying to persons of color any specific right. They were 
not and could not be citizens—they were persons of color, 
and in the denial to them of the right to be citizens was 
included the denial of every right not specifically, and by 
name, by law conferred upon them. And when they were 
recognized as citizens, ex vi termini, they became entitled to 
the exercise of every right not specifically by law denied to 
them, since it was formerly true that they had not these 
rights, not by virtue of any specific denial, but by virtue of 
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the fact that they were not and could not be citizens. If the 
denial to them of the right of citizenship, ex vi termini, 
denied to them every right not specifically granted, surely it 
necessarily follows that when this bar is removed, and the 
right of citizenship distinctly recognized, or even conferred, 
they become entitled, as other citizens, to every right not 
specifically by law denied. 

We come now to the inquiry: Is this right protected in 
the Constitution from infringement? We have admitted 
that it does not necessarily follow that one who is a citizen 
has a right to evercise all the rights exercised by any citizens, 
We have admitted that it is in the power of the people, 
by proper methods, to deny to any citizen or class of citizens, 
any right. But that denial must be made by the proper au- 


thority. 


Certain rights of citizens, the State, the people, the sover- 
eign power, has contracted with the United States, shall be 
beyond their power. Such rights can only be denied after a 
change of the Constitution of the United States. Other 
rights of citizens, the people, the sovereign power, the State, 
has solemnly provided in the fundamental law shall be sacred 
from infringement by ordinary legislation, and these rights 
can only be denied after the Constitution of the State shall 
have been altered. Other rights of citizens are subject to de- 
nial by the ordinary law-making power, since the people, in 
their Legislature, have all rights not denied to them by the 
Constitution of the United States, or of the State. 

Constitutional guarantees are either expressed or implied, 
Art. 1, See. 8, of the Constitution of the State, which de- 
clares that no person shall be put in jeopardy of life or limb 
more than once for the same offence, is an instance of an ex- 
press guarantee. But there are implied guarantees which 
are just as inviolable as are those expressly enacted. The 
Constitution does not, for instance, in express terms, forbid 
the Legislature from adding new classes to the class of elec- 
tors. It says that every male citizen twenty-one years of 
age, etc., shall be deemed an elector, but it does not say that 
none others shall be made such. 
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The very fact, however, that the Constitution declares cer- 
tain persons entitled to vote, is, by implication, a denial of 
that right to all others, and when it declares that certain 
things shall disqualify a citizen from exercising the right to 
vote, it by necessary implication, prohibits the Legislature 
from adding new disqualifications. So, too, if the Constitu- 
tioa prescribes a qualification for an officer, it by necessary 
implication denies to the Legislature the power to fix new 
and other qualifications. 

“The expression of one thing is the exclusion of others,” 
is a settled and sensible rule for the construction of Statutes 
and Constitutions. 

The Constitution of 1868 provides, that no person con- 
victed of treason, embezzlement of the public funds, malfea- 
sance in office, crime punishable by law in the penitentiary, 
or bribery, shall be permitted to vote. Would it be compe- 
tent for the Legislature to provide any other disqualifications ? 
Could it, for instance, provide, that one convicted of a mere 
misdemeanor shall not vote? The same clause provides, that 
idiots and insane persons shall not vote. Could the Legisla- 
ture provide that persons who cannot read shall not vote ? 
Very clearly not. And yet there is no express provision 
denying to the Legislature this power, nor is there any 
express guarantee of this right to those who cannot read. 
The exercise of such a power is forbidden to the Legislature, 
by the very fact that the framers of the Constitution, by 
entering upon the subject of the qualifications of voters, by 
declaring that certain persons shall vote, and certain others 
shall not vote, have expressed the sovereign will upon the 
whole subject, and though there is no express denial to the 
Legislature of the right to add new classes, or to fix new dis- 
qualifications, yet by necessary implication the right is denied. 

Precisely the same thing is true as to the right to hold 
office. Had the Constitution said nothing about it, it might 
fairly be presumed that it was a matter of legislative discre- 
tion. But this not the case. There are special disqualifica- 
tions for various officers. The Governor must have been a 
citizen of the United States fifteen years, of the State six 
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years, and be thirty years of age. The Judges and the At 
torney General must have been three years citizens of the 
State, be thirty years of age, and have practised law three 
years. Senators must have been citizens of the State two 
years, and one year a resident of the district. Now, can it 
be for a moment pretended, that it would be in the power of 
the Legislature to add more qualifications to those fixed by 
the Constitution. Could it, for instance, require a property 
qualification for either of these offices? The bare fact, that 
the Constitution enters upon the subject, and fixes any quali- 
fications or disqualifications, is an implied prohibition to any 
legislative interference. 

So, too, when by section 3, article 2, of the Constitution, 
it is provided generally, that no person convicted of felony 
or larceny, before any Court of this State or the United 
States, shall hold office; and when, by section 4, that no 
person who is the holder of public money shall be elgible to 
office; and by sections 5 and 6, that no person, engaging in 
a duel, or who has been convicted of treason, embezzlement 
of the public funds, malfeasance in office, crime punishable 
by law with imprisonment in the penitentiary, or bribery, 
or who is an idiot, or insane, shall hold office, it is irre- 
sistibly implied, as it is in relation to the right of voting, 
that the mention of certain qualifications and disqualifications 
excludes all others, and it is not in tke power of the Legis- 
lature to enlarge the list. All citizens, not by the Constitu- 
tion prohibited, may vote; and all citizens, not by the 
Constitution prohibited, may hold office. « 

I am aware, that it is replied to this, that there are some 
offices, which the Constitution does not prohibit to women or 
to infants. or most offices, where special qualifications are 
used, the masculine gender is the term used to express the 
office; and perhaps every officer mentioned by the Constitu- 
tion is expressed by a term masculine in its nature; and for 
most offices, it is expressly required that the holder of it 
shall be twenty-one years of age. 

But I doubt not, there are offices which the Constitution 
does not deny to infants and women; and in my judgment, 
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if the people see fit to choose them for such positions, it is 

not in the power of the General Assembly to prohibit it. 
Nothing is more absurd, to my mind, than the idea so 

prevalent, and so often and so zealously insisted on, that, . 





| because the Constitution does not declare a person ineligible 
of to an office, it follows, as a matter of course, that the offices 
by : are to be filled by that class. One must be chésen to an 
ty office before he can hold it; and the only effect of a consti- 
at tutional prohibition is, that thereby the people have re- 
i- strained themselves from choosing the ineligible person. 

y . Women are elibible to office in the Government of the 


* United States, except in those cases where the term describing 
the office is masculine, for the simple reason that sex is not 
y made a disqualification. Yet, how rarely have women held 
l office. 
) It is not required by the Constitution of this State that the 
) Governor or Judges shall be able to read and write; yet, no 
great evil results from the omission. The great, and the 
best, protection against improper officers, is not constitutional 
instructions upon the right to choose particular persons, but 
upon the wisdom and good sense of the choosing persons, 

But, to my own mind, there is a stronger argument in 
favor of the plaintiff in error, than any we have yet insisted 
on. Ineligibility to office involves, not so much the denial 
of a right in the individual to hold the office, as the right of 
the choosing power to select him. The object of constitu- 
tional restrictions is, not so much to put the individual 
under a ban, as to restrain the choosing power. Indeed, the 
very word used, “eligible,” refers as well to the chooser as 
ot the chosen. 

The Governor of the State is clothed by the Constitution 
with the power to appoint to certain offices—it is an Execu- 
tive power—one the Legislature has no power to interfere 
with. He is required to appoint Judges, ete. The Consti- 
tution restricts him in his appointments to certain classes. It 
says he shall not choose such and such persons. Is there 
any other limit upon his powers than the Constitution? He, 
under the Constitution, has a right to appoint. Would not 
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an Act of the Legislature, declaring he shall not appoint thig 
or that class of persons, be an infringement of his rights? 
Within the limits of the Constitution, he has a right to ap- 
point any one he sees fit. Would nota law restricting him 
in his choice to a certain class, violate his rights, infringe on 
the Executive powers solemnly confided by the Constitution, 
and solemnly protected in the Constitution against legislative 
interference? So, too, where is the limit to the right of the 
people to select? Nothing is better settled than that the 
people have all rights they have not denied themselves, 
Within the limits of the Constitution they may choose any- 
body. It may be a bad choice, but it is legal. There is no 
restraint upon them, unless it be by positive law. 

The exercise of the duties of an office is not in this coun- 
try as it often was in England, a privilege of the office-hold- 
er. Our theory is that offices exist for the public good, and 
it is the duty of one called upon to choose, to select such 
as all the facts show to be the most fitted. Every restric- 
tion on this power is a restriction on the rights, the nat- 
ural rights, of the voter or chooser, and to make out a case of 
ineligibility, you restrict, not only the rights of an individ- 
ual to be chosen, but of the chooser to select. If you admit 
that all white men have every right that is not denied them, 
the white voter has a right to choose anybody whom the 
Constitution does not declare ineligible. 

One word in conclusion upon the general subject. The 
right of the people, if they please to choose a colored man 
for an office, is a necessary incident to the right to vote. The 
right to vote is worth but little to the colored man if he is 
restricted in the exercise of that right, so that he can only 
vote for men of a white color. Suppose the white men in 
his county are all opposed to such measures as he deems 
necessary for the public good, the limitation of his vote to 
persons only of a white skin, is not only an infringement of 
his right to vote, solemnly guaranteed in the Constitution, 
but dangerous to his liberties. What is his right to vote 
worth if he can only cast it for those ready to legislate against 
him? Itis a mistaken view of human nature to suppose 
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that, because ignorant men are not ineligible to office, that 
they will be elected to office. Intelligence and influence 
necessarily controls ignorance and dependence. There is no 
need for any law to aid in this control. All experience show 
that the strong will control the weak, no matter what is the 
law. ‘True wisdom consists in adding to the power of the 
weak, and restraining the strong. They, the strong, the in- 
dependent, the rich, are in no danger. Under all circumstances 
the danger is to the poor, the ignorant, the weak, and if un- 
der any system of laws, they get anything like a fair chance, 
they will have better luck than the poor and ignorant ever 

et have experienced. It is better, even for the strong, that 
they shall be restrained in the exercise of power over the 
weak, since human selfishness is very grasping, and even a 
worm will at last resist. 

We have in this State, a large class of colored people; true, 
they are almost universally poor and ignorant, but they form 
a portion of the body politic, they are subject to the laws and 
can only be controlled by the laws. In the end, if those 
laws are unfair, unjust, unequal, they will breed discontent 
and disorder, and it is better for the peace and good order of 
society that all shall have equal rights. Even then the 
strong, the rich and intelligent, will have incalculable ad- 
vantages over the poor and the ignorant, and need have no 
fears. 


Browy, C. J., concurring. 


The view which I take of the rights of the parties litigant 
in this case, under the Code of Georgia, renders it unneces- 
sary for me to enter into an investigation of the question: 
whether the Fourteenth Amendment of the Constitution of 
the United States, or the second ‘section of the first article 
of the Constitution of Georgia, which, in substance, is iden- 
tical with the Fourteenth Amendment, confers upon colored 
citizens the right to hold office. If the respondent in this 
case acquires the right by grant found in either of the said 
Constitutions, or in the Code of this State, it is sufficient 
for all the purposes of the case at bar, and entitles him toa 
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reversal of the judgment of the Court below, which was ad- 
verse to his right. 

The third paragraph of the ninth article of the Constity- 
tion of this State adopts, in subordination to the Constitution 
of the United States, and the laws and treaties made in pur- 
suance thereof, and in subordination to the said Constitution 
of this State, the “body of laws known as the Code of Geor- 
gia, and the Acts amendatory thereof, which said Code and 
Acts are embodied in the printed book known as Irwin’s 
Code,” “except so much of the said several Statutes, Code, 
and Laws, as may be inconsistent with the Supreme Law 
herein recognized.” 

The Code, section 1646, classifies natural persons into four 
classes: Ist. citizens, 2d. residents, 3d. aliens, 4th. persons of 
color. Section 46 of the Code declares that, all white persons 
born in this State, or in any other State of the Union, who 
are or may become residents of this State, with the inten- 
tion of remaining herein; all white persons naturalized un- 
der the laws of the United States, and who are, or may 
become, residents of this State with the intention of remain- 
ing herein; all persons who have obtained a right to citizen- 
ship under former laws, and all children wherever born, 
whose father was a citizen of this State at the time of the 
birth of such children; or in case of posthumous children 
at the time of his death, are held and deemed citizens of this 


State. By the Code the distinction is therefore clearly drawn 
between citizens who are white persons and persons of color. 


In other words, none are citizens under.the “ printed book 
known as Irwin’s Code” but white persons. Having speci- 
fied the class of persons who are citizens, the Code proceeds, 
in section 1648, to define some of the rights of citizens, as 
follows : 

“ Among the rights of citizens are the enjoyment of per- 
sonal security, of personal liberty, private property and the 
disposition thereof, the elective franchise, the right to hold 
office, to appeal to the Courts, to testify as a witness, to per- 
form any civil function, and to keep and bear arms.” 

Section 1649 declares that, “all citizens are entitled to 
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exercise all their rights as such, unless specially prohibited 
by law.” 

Section 1650 prohibits females from exercising the elective 
franchise, or holding civil office. 

Section 1651 woaliihite minors from the exercise se civil 
functions, till they are of legal age. 

Sections 1652 and 1653 prohibit certain criminals, and 
persons non compos mentis, from exercising certain rights of 
citizens. 

Article 3, chapter 1, title 1, part 2, of the Code defines 
the rights of the fourth class of natural persons, designated 
as persons of color: giving them the right to make contracts, 
sue and be sued, give evidence, inherit, purchase and sell 
property, and to have material rights, security of personal 
estate, etc., embracing the usual civil rights of citizens, but 
does not confer citizenship. Thus the Code stood prior to 
its adoption by the new Constitution. 

As already shown, it was adopted, in subordination to the 
Constitution, and must yield to the fundamental law, when- 
ever in conflict with it. In so far as the Code had conferred 
rights on the colored race there is no. conflict, and no repeal. 
The Constitution took away no rights then possessed by 
them under the Code, but it enlarged their rights as defined 
in the Code, by conferring upon them the right of citizen- 
ship. It transferred them from the fourth class of natural 
persons, under the above classification, who were denied citi- 
zenship by the Code, to the first class, as citizens. 

The 46th section of the Code limited citizenship to white 
persons. The Constitution struck out the word white, and 
made all persons born or naturalized in the United States, 
and resident in this State, citizens, withont regard to race or 
color. It so amended section 46 of the Code, as greatly to 
enlarge the class of citizens. But it repealed no part of sec- 
tion 1648, which defines the rights of citizens. 

It did not undertake to define the rights of a citizen. It 
left that to the Legislature, subject to such guarantees as 
are contained in the Constitution itself, which the Legislature 
cannot take away. It declares expressly that no law shall 
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be made or enforced which shall “abridge the privileges op 
immunities of citizens of the United States, or of this State” 
It is not necessary to the decision of this case to inquire, 
what are,the “ privileges and immunities” of a citizen which 
are guaranteed by the Fourteenth Amendment to the Constj- 
tution of the United States, and by the Constitution of this 
State. Whatever they may be, they are protected against 
all abridgment by legislation. ‘This is the full extent of the 
constitutional guarantee. All rights of the citizen, not em- 
braced within these terms, if they do not embrace all, are 
subject to the control of the Legislature. 

Whether the “ privileges and immunities” of the citizen 
embrace political rights, including the right to hold office, I 
need not now inquire. If they do, that right is guaranteed 
alike by the Constitution of the United States, and the Con- 
stitution of Georgia, and is beyond the control of legisla- 
tion. If not, that right is subject to the control of the 
Legislature as the popular voice may dictate; and in that 
case the Legislature would have power to grant or restrict it 
at pleasure, in case of white persons as well as of persons of 
color. The Constitution of Georgia has gone as far as the 
Fourteenth Amendment has gone, and no further. An 
authoritative construction of the Fourteenth Amendment by 
the Supreme Court of the United States upon this point 
would be equally binding as a construction of the Constitu- 
tion of the State of Georgia, which is in the same words. 

Georgia has complied fully with the terms dictated by 
Congress in the formation of her Constitution. She has 
stopped nothing short, and gone nothing beyond. The 
highest judicial tribunal of the Union will no doubt finally 
settle the meaning of the terms “ privileges and immunities” 
of the citizen, which legislation cannot abridge; and the 
people of Georgia, as well as those of all the other States, 
must conform to, and in good faith abide by, and carry out, 
the decision. All the rights, of all the citizens, of every 
State, which are included in the phrase “ privileges and im- 
munities” are protected against legislative abridgement by 
the fundamental law of the Union. Those not so embraced, 
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unless included within some other constitutional guaranty 
are subject to legislative action. The same rights which the 
Fourteenth Amendment to the Constitution of the United 
States confers upon, and guarantees to, a colored citizen of 
Ohio, are conferred upon and guaranteed to every colored 
citizen of Georgia, by the same amendment, and by the 
Constitution of this State, made in conformity to the Recon- 
struction Acts of Congress. 

Whatever may or may not be the privileges and immunities 
guaranteed to the colored race, by the Constitution of the 
United States and of this State, it cannot be questioned that 
both Constitutions make them citizens. And I think it very 
clear that the Code of Georgia, upon which alone I base this 
opinion, which is binding upon all her inhabitants while of 
force, confers upon all her citizens the right to hold office, 
unless they are prohibited by some provision found in the 
Code itself. I find no such prohibition in the Code affecting 
the rights of this respondent. I am, therefore, of the opinion 
that the judgment of the Court below is erroneous, and I 
concur in the judgment of reversal. 


WARNER, J. dissenting. 


The defendant in the Court below is a person of color, hav- 
ing, as the record states, one-eighth of negro or African blood 
in his veins, who claims to be lawfully entitled to hold and 
exercise the duties of the office of Clerk of the Superior 
Court of Chatham county, and the question presented for our 
consideration and judgment, is, whether a person of color, 
of the description mentioned in the record, is legally entitled 
to hold office in this State under the Constitution, and the 
present existing laws thereof. The Fourteenth Amendment 
of the Constitution of the United States, declares that: “All 
persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States 
and the State wherein they reside. No State shall make or 
enforce any law which shall abridge the privileges or im- 
munities of citizens of the United States.” The Constitu- 
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tion of this State, declares that: “AII persons born or naty- 
ralized in the United States, and resident in this State, are 
hereby declared citizens of this State, and no laws shall be 
made or enforced, which shall abridge the privileges or im- 
munities of citizens of the United States, or of this State.” 
From the time of the adoption of the Fourteenth Amend- 
ment of the Constitution of the United States, and the adop- 
tion and ratification of the Constitution of this State, in 1868, 
the defendant became (nothwithstanding his color and Afti- 
can blood) a citizen of the United States, and of this State, 
and is entitled to have all the privileges or immunities of a 
citizen. Does the fact that the defendant was made a citizen 
of the State, with all the privileges and immunities of a citi- 
zen thereof, confer upon him the egal right to hold office in 
this State as such citizen ? When we take into consideration 
the definition, and object of creating an office, and by what 
authority it is conferred upon a citizen, the distinction be- 
tween the privileges and immunities of a citizen, as such, and 
his right to hold office, will be at once apparent, it will be 
seen that the privileges and immunities of a citizen, as such, 
is one thing, and that his legal right to hold office as such 
citizen, under the authority of the State, is another and quite 
a different question. What is an office? “An office (says 
Bacon) is a right to exercise a public function, or employ- 
ment, and to take the fees and emoluments belonging to it. 
An officer is one who is lawfully invested with an office. It is 
said that the word offcium principally implies a duty, and in 
the next place the charge of such duty, and that it is a rule, 
that where one man hath to do with another’s affairs against 
his will, and without his leave, that this is an office, and he 
who is in it is an officer. By the ancient common law, offi- 
cers ought to be honest men, legal and sage, et qui melius 
sciant et possint officio illi intendere: and this, says my Lord 
Coke, was the policy of prudent antiquity, that officers did 
ever give grace to the plave, and not the place only, to grace 
the officer: 7 Bacon’s Ab., 279, title offices and officers. 
Blackstone says, the King in England, is the fountain of 
honor, and of office, and the reason given, is that the law 
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supposes that no one can be so good a judge of an officer’s 
merits and services as the king who employs him, “From 
the same principle also arises the prerogative of creating and 
disposing of offices ; for honors and offices are in their nature 
convertible and synonymous. All offices under the crown, 
carry, in the eye of the law, an honor along with them, be- 
cause they imply a superiority of parts and abilities, being 
supposed to be always filled with those that are most able to 
execute them:” 1 Bl. Com., 271-2. Offices, (says Black- 
stone,) are a right to exercise a public or private employment, 
and to take the fees and emoluments thereunto belonging, 
and are also incorporeal heriditaments: 2 Bl. Com., 36. By 
the Code, the Governor is required to keep a book of com- 
missions, showing the dates when issued, for all officers, civil 
and military, in this State: Code, section 72. The Governor 
of the State is also required to grant commissions to all such 
officers as are required to hold them: Section 63. All citi- 
zens of the State, whether white or colored, male or female, 
minors or adults, idiots or lunatics, are entitled to have all 
the privileges and immunities of citizens, but it does not fol- 
low that all these different classes of citizens are entitled to 
hold office under the public authority of the State, because the 
privileges and immunities of citizens are secured to them. 
The State in this country, as the Crown in England, is the 
fountain of honor, and of office, and she who desires to em- 
ploy any class of her citizens in her service, is the best judge 
of their fitness and qualifications therefor. An officer of 
the State, as we have shown, “hath to do with another’s affairs 
against his will, and without his leave.” This authority of 
one citizen to interfere with the affairs of another citizen 
against his will, and without his leave, must be conferred by 
some public law of the State, from that class of her citizens, 
which in her judgment, will best promote the general wel- 
fare of the State. The right to have and enjoy the privileges 
and immunities of a citizen of the State does not confer upon 
him the legal right to serve the State in any oficial capacity, 
and thus to interfere with the affairs of other citizens of the 
State, without their leave, and against their will, until that 
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right is expressly granted to him by law. In Dred Scott, ys, 
Sandford, (19 Howard’s Rep., 422) Chief Justice Taney, in 
delivering the opinion of the Court in that case, said: “Un- 
doubtedly a person may be a citizen, that is, a member of the 
community who form the sovereignty, although he exercises 
no share of the political power, and is incapacitated from 
holding particular offices: women and minors, who form a 
part of the political family, cannot vote; and when a proper- 
ty qualification is required to vote or hold a particular office, 
those who have not the necessary qualification, cannot vote 
or hold office, yet they are citizens.” Mr. Justice Curtis, in 
his dissenting opinion in that same case, page 583, said : “So 
in all the States, numerous persons, though citizens, cannot 
vote, or cannot hold office, either on account of their age, or 
sex, or the want of the necessary legal qualifications. The 
truth is, that citizenship under the Constitution of the United 
States, is not dependent on the possession of any particular 
political, or even of all civil rights, and any attempt so to de- 
fine it, must lead to error. To what citizens the elective fran- 
chise shall be confided, is a question to be determined by 
each State, in accordance with its own views of the necessities 
or expediencies of its condition. What civil rights shall be 
enjoyed by its citizens, and whether all shall enjoy the same, 
or how they may be gained, or both, are to be determined in 
the same way, But whether native born women, or persons 
under age, or under guardianship, because insane or spend- 
thrifts, be exluded from voting, or holding office, or allowed 
to do so, I apprehend no one will deny that they are citizens 
of the United States.” See Corfield vs. Coryell, 4 Washing- 
ton’s C. C. Rep., 381, to the same point. The defendant, 
therefore, cannot legally claim any right to hold office, either 
under the Fourteenth Amendment of the Constitution of the 
United States, or the Constitution of this State, which make 
him a citizen and guarantee unto him, the privileges and im- 
munities of a citizen, for he may well have and enjoy all the 
privileges and immunities of a citizen in the State, without 
the legal right to hold any office, or to exercise any public or 
official duty under the authority of the State. The privileges 
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and immunities of a citizen of the State, as secured by the 
Constitution, do not confer the legal right to hold office un- 
der the public authority of the State, and receive the emolu- 
ments thereof. 

Does the public law of the State, recognized and adopted 
by the Constitution of 1868 (known as Irwin’s Code), confer 
upon the defendant the Zegal right to hold office in this State? 
The Code took effect as the public law of the State, on the 
first day of January, 1863. By the 46th section thereof, it 
is declared, “all white persons born in this State, or in any 
other State of this Union, who are or may become residents 
of this State, with the intention of remaining herein ; all 
white persons naturalized under the laws of the United 
States, and who are or may become residents of this State, . 
with the intention of remaining herein; all persons who 
have obtained a right to citizenship under former laws ; and 
all children, wherever born, whose father was a citizen of 
this State at the time of the birth of such children, or in case 
of posthumous children, at the time of his death, are held 
and deemed citizens of this State. Persons having one- 
eighth or more of negro or African\blood in their veins, are 
not white persons in the meaning of this Code.” The 
1646th section declares, that “natural persons are distin- 
guished according to their rights and status, into 1st. citizens, 
2d. residents not citizens, 3d. aliens, 4th. persons of color. 
The persons to whom belony the rights of citizenship, and 
the mode of acquiring and losing the same, have been speci- 
fied in a former article (referring to article 46, before cited). 
Among the rights of citizens are, the enjoyment of personal 
security, of personal liberty, private property and the dispo- 
sition thereof, the elective franchise, the right to hold office, 
to appeal to the Courts, to testify as a witness, to perform 
any civil functions, and to keep and bear arms:” Sections 
1647, 1648, 1649, 1650, 1651, 1652, 1653, of the Code. 

It will be remembered, that at the time of the adoption 
of the Code in 1863, the defendant was not a citizen of this 
State, and was not recognized by the Code as a citizen thereof. 
By the 1646th section, the status of the defendant is defined 
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to be that of a person of color, and not that of a citizen. The 
Revised Code adopted by the Constitution of 1868, includes 
the Act of 1866, which declares that, “all negroes, mulattoes, 
mustizoes, and their descendants, having one-eighth of negro 
or African blood in their veins, shall be known in this State 
as persons of color, and specially defines their legal rights; 
but the right to hold office is not one of them: Revised Code, 
section 1661. 

It is true, that since the Code was adopted as the public 
law of the State, the defendant has been made a citizen ; 
but all the legal rights conferred upon citizens by the 
Code were conferred upon that class of persons only, who 
were declared and recognized by the Code as citizens of the 
State, at the time of its adoption. When the Code declares, 
that it shall be the right of a citizen to hold office, such right 
is confined to that class of persons who were recognized 
and declared therein to be citizens of the State at that time, 
and not to any other class of persons who might thereafter 
become citizens. So, when the Code declares, that “all citi- 
zens are entitled to exercise all their rights as such, unless 
prohibited by law,” it is applicable to that class of persons 
only who were declared to be citizens of the State at that 
time, and not to any other class of persons who might there- 
after be made citizens of the State, such as Chinese, Africans, 
or persons of color. The truth is, that the public will of the 
State has never been expressed by any legislative enactment 
in favor of the right of her colored citizens to hold office in 
this State, since they became citizens thereof. Although, these 
several classes of persons might be made citizens of the State, 
with the privileges and immunities of citizens, still they 
could not legally hold office under the authority of the State, 
until that right shall be conferred upon them by some public 
law of the State, subsequent to the time at which they were 
made citizens, so as to embrace them within its provisions. 
The public will of the State, as to the legal right of that 
class of her citizens to hold office, has never been affirma- 
tively expressed ; but, on the contrary, when the proposition 
was distinctly made in the Convention which formed the 
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resent Constitution, to confer the right upon colored citi- 
zens to hold office in this State, it was voted down by a large 
majority. See Journal of Convention, page 312. So far as 
there has been any expression of the public will of the State, 
as to the legal right of that class of citizens known as colored 
citizens, since they became such, to hold office in this State, 
it is against that right now claimed by the defendant. The 
insurmountable obstacle in the way of the defendant’s legal 
right to hold office in this State, under the provisions of the 
Code, is the fact, that he was not a citizen of the State at the 
time of its adoption. The class of persons to which he be- 
longs, were not recognized by it as citizens, and therefore he 
is not included in any of its provisions which confer the 
right to hold office upon the class of citizens specified in the 
Code. 

Persons of color were not in the contemplation or purview 
of the law-makers when they declared and defined the rights 
of citizens in the Code with respect to holdiny office, and to 
keep and bear arms, as therein expressed. The Code makes 
no provision whatever for colored citizens to hold office in 
this State; all its provisions apply exclusively to white citi- 
zens, and to no other class of citizens, The Convention 
which framed the State Constitution, and declared persons of 
color to be citizens, could have conferred the right upon them 
to hold office, but declined to do so by a very decided vote 
of that body, and went before the people, claiming its ratifi- 
cation upon the ground that colored citizens were noé entitled 
to hold office under it, and there can be no doubt that the 
people of the State voted for its ratification at the ballot-box 
with that understanding. But now it is contended that the 
defendant, though a person of color, whose status was fixed 
by the Code, has been made a citizen of the State and of the 
United States, and that no enabling act has ever been passed, 
to allow a naturalized citizen to hold office in this State 
where he possessed the other requisite qualifications prescribed 
by law; that the defendant having been made a citizen of 
the State, is entitled to hold office in the same manner as a 
naturalized citizen could do. The reply is, that naturalized 
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citizens were white persons, and as such had a common law 
right to hold office in this State, a right founded upon im- 
memorial usage and custom, which has existed so long that 
the memory of man runneth not to the contrary: 1st Bl, 
Com., 76. This principle of the common law is recognized 
and adopted by the Code as being of force in this State, 
Until the adoption of the Code in 1863, there was no statute 
law declaring that it should be one of the rights of a white 
citizen to hold office in this State. ‘The Code, when it declares 
that one of the rights of that class of citizens specified therein, 
shall be the right to hold office, did nothing more than affirin 
a common law right which the native-born and naturalized 
white citizen had always enjoyed in this State by immemorial 
usage and custom. The legal right of the white citizen to 
hold office in this State was just as perfect and complete 
under the rule of the common law before stated, anterior to 
the adoption of the Code in 1863, as it is now since the 
adoption of the Code. The Court simply affirmed the com- 
mon law, as the same had always existed in this State, in 
relation to the right of a white citizen to hold office. No 
such common law right, however, can be claimed in this 
State, in behalf of persons of color, to hold office. They had 
but recently been made citizens of the State, and have not 
heretofore enjoyed the right, either to vote, or to hold office. 
They can claim nothing by usage and custom, under the rule 
of the common law, either as it regards their right to vote, or 
to hold office. Before they can claim the legal right to vote, 
or to hold office in this State, they must-show the positive en- 
actment conferring that right, either in the Constitution of 
the State, or in some statute of the State, passed since they 
became citizens thereof. In 1848, in the case of Cooper and 
Worsham vs. the Mayor and Aldermen of the City of Savan- 
nah, (4 Ga. Rep., 72,) it was unanimously held, and decided 
by this Court, that free persons of color, were not entitled to 
vole, or to hold any civil office in this State. Thus stood the 
law in this State, up to the time persons of color were made 
citizens thereof. The native-born or naturalized white citi- 
zen can claim his common law right to hold office in this 
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State. The colored citizen cannot claim any such common 
law right, for the reason that he has never exercised and en- 
joyed it heretofore, and that constitutes the difference between 
the legal right of a naturalized white citizen to hold office in 
this State, and a person of color, who has recently been made 
a citizen, since the adoption of the Code, and who is not em- 
braced within its provisions. The one can claim a common 
law right to hold office in the State, by immemorial usage and 
custom, the other cannot, and until the State shall declare, by 
some legislative enactment, that it is her will and desire, that 
her colored citizens shall hold office under her authority, they 
cannot claim the legal right to do so ; for we must not forget 
that the State is the fountain and parent of office, and may 
confer or refuse to confer the right to hold office, upon any 
class of her citizens she may think proper and expedient. 
When a new class of persons are introduced into the body 
politic of the State, and made citizens thereof, who cannot 
claim a common law right to hold office thereir} by imme- 
morial usage and custom, it is encumbent on them to show, 
afirmatively, that such right has been conferred upon them 
by some public law of the State, since they were made citi- 
zens thereof, to entitle them to have and enjoy such right. In 
other words, they must show the public law of the State, en- 
acted since they became citizens thereof, which confers the 
legal right claimed, before they can demand the judgment of 
the Court in favor of such legal right. 

All male white citizens of the State, whether native-born 
or naturalized citizens (having the necessary legal qualifica- 
tions), have a common law right, by immemorial usage and 
custom, to hold office therein, under her authority; and in 
order to deprive them of that common law right, a prohibi- 
tory statute is necessary. A naturalized citizen could claim 
this common law right to hold the office of President of the 
United States; hence the prohibition in the Constitution 
thereof. But as colored citizens of the State, who have re- 
cently been made such, cannot claim any common law right 
to hold office therein under her authority, no prohzbitory sta- 
tute is necessary to deprive them of a right which they never 
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had, either under the common or statute laws of the State, 
When, therefore, it is said, that colored citizens have the 
legal right to hold office in the State, unless specially prohi- 
bited by law, it must be shown affirmatively, that they had 
previously enjoyed that right. If they cannot show their 
right to hold office in the State, either under the provisions 
of the Constitution, the statutes thereof, or by the common 
law, the fact that they are not specially prohibited from exer- 
cising a right which they never had, amounts to nothing, so 
far as investing them with the legal right to hold office is 
concerned. 

When, and where, and by what public law of the State, was 
the legal right to hold office therein, conferred on the colored 
tcitizens thereof? If this question cannot be answered, if the 
legal authority under which the right is claimed cannot be 
shown, then the argumen, that, inasmuch as there is no spe- 
cial prohibition in the laws of the State against the right of 
colored citizens to hold office, they may hold office, falls to the 
ground. If there was no existing legal right to hold office 
to be prohibited, the fact that there is no prohibition does not 
confer such legal right. There was no legal necessity to pro- 
hibit that which did not ewist. It is not the business or duty 
of Courts to make the laws, but simply to expound and en- 
force existing laws which have been prescribed by the su- 
preme power of the State. 


But it is insisted in this case, that inasmuch as the Consti-_ 


tution of 1868 made persons of color citizens, and adopted 
the Code which defined the rights of citizens in 1863, as 
citizenship then existed in this State, therefore, colored citi- 
zens are entitled to hold office under the provisions of the 
Code, which was enacted by the Legislature five years before 
colored persons were made citizens by the Constitution. It 
is true, that the Constitution enlarged the class of citizens in 
the State, by the introduction of a new class of citizens, 
which were not known as such, to the law-makers in 1863, and 
were not contemplated by them when they defined the rights 
of citizens at that time. The Constitution expressly confers 
the right to vote upon this new class of citizens, but does not 
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confer the right to hold office ; but on the contrary, the Con- 
vention pointedly refused to confer that right. With what legal 
propriety, then, can it be said that the framers of the Constitu- 
tion intended to confer upon colored citizens the right to hold of- 
fice by adopting the Code, which fixed their status as persons of 
color, when they expressly refused to do so in the Constitu- 
tion ; they cannot legally be presumed to have intended to do 
that indirectly which they positively declined to do directly. 
It may be conceded that the Constitution made persons of 
color citizens of the State, but it does not, by any means, fol- 
low that the Code which had been enacted by the Legisla- 
ture, five years before, defined and regulated their legal rights 
as such citizens. That section of the Code which defines the 
rights of white citizens (the only class of citizens recognized 
by it) is not repugnant to the Constitution of 1868, the only 
legal difficulty in the way, is that it does not include colored 
citizens ; they were not in the contemplation of the law-mak- 
ers at that time, for the simple reason that they were not 
made citizens of the State until five years afterwards. It is 
a cardinal rule in the construction of statutes, that the words 
thereof are always to be understood in regard to the subject 
matter ; for that is always supposed to be in the eye of the 
legislator, and all his expressions directed to that end: 1 Bl. 
Com., 60. What class of citizens were the legislators pro- 
viding for in 1863? What class of citizens did the legisla- 
tors of 1863 declare should hold office in this State? What 
class of citizens constituted the subject matter of citizenship 
about which they were legislating at that time? Does any 
sane man believe that the legislators of this State, in 1863, 
when they declared in the Code, “that among the rights of 
citizens, are the right to hold office, and to keep and bear arms,” 
intended to confer these rights upon that class of persons who 
now claim them under the Code, as colored citizens? The 
Constitution of 1868 adopted the Code as a body of laws en- 
acted by the Legislature of the State, just as they stood upon 
that statute book, when not inconsistent with that Constitu- 
tion. As before suggested, that portion of the Code, which 
defined and declared the rights of white citizens to hold of- 





q 
| 


284 SUPREME COURT OF GEORGIA. 


White vs. Clements. 








——_____ 


fice in this State, is not repugnant to, nor inconsistent with the 
Constitution of 1868, but the legal obstacle in the way is, 
that the Code makes no provision for colored citizens to hold 
office, confers no such right upon them, unless, indeed, it can 
be maintained as a sound legal proposition, that an Act pass- 
ed five years before they became citizens of the State, defining 
and declaring the rights of white citizens, necessarily includes 
colored citizens, who have been made such since the passage of 
that Act. If the Code, when it was adopted by the Legislature, 
in 1863, did not confer the right to hold office upon persons 
of color, now declared citizens, then, it does not do so now, 
for it was adopted by the Constitution of 1868 as it then 
stood, so far as this question is concerned, and all attempts to 
inject into the Code any words, or provisions, not contained 
therein at the time of its adoption by the Legislature, is an 
assumption wholly unauthorized by law. After persons of 
color were made citizens of the United States, by the Four- 
teenth Amendment of the Constitution of the United States, 
Congress thought it necessary to pass two special Acts, to 
confer upon them the right to vote, and to hold office, in the 
District of Columbia. See Acts of Congress of 1866 and 
1868. They were citizens of the United States, but they 
could not claim a common law right, by immemorial usage 
and custom, either to vote or to hold office as such citizens in 
the District of Columbia, hence the legal necessity for Con- 
gress to pass the two Acts referred to, specially conferring up- 
on that class of citizens the right to vote and to hold office. 
By the laws of this State, as declared by the unanimous 
judgment of this Court, in the case of Cooper & Worsham vs. 
the Mayor and Aldermen of the City of Savannah, free per- 
sons of color were not entitled to vote, or to hold any civil 
office in this State; and thus the law stood at the time of 
the adoption of the Code in 1863 by the Legislature. The 
Constitution of 1868 made them citizens, and conferred upon 
them the right to vote ; but the Convention that framed that 
Constitution expressly refused to confer upon them the right 
to hold office, as the Journal of that Convention most clearly 
shows. The Code does not confer upon the colored citizens 
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of this State the right to hold office, for the reason that it 
was adopted by the Legislature five years before they became 
citizens, and they were not contemplated or embraced within 
any of the provisions thereof, which declared and defined the 
rights of that class of citizens specified therein. They can- 
not claim a common law right, by immemorial usage and 
custom, to hold office in this State; and until such right 
shall be conferred upon them, by some public law of the State, 
they cannot claim any legal right to its enjoyment, under the 
present existing laws thereof. 

After the most careful examination of this question, I am 
clearly of the opinion, that there is no existing law of this 
State which confers the right upon the colored citizens 
thereof to hold office, and consequently, that the defendant 
has no legal right to hold and exercise the duties of the 
office which he claims under her authority; and that the 
judgment of the Court below, overruling the demurrer, 
should be affirmed. 





ALFRED SHORTER, plaintiff in error, vs. J. L. Coss, et al., 
defendants in error. 


The Courts of Georgia, organized under the Constitution of 1868, have 
no jurisdiction or authority to try, or give judgment on, or enforce, 
any debt, the consideration of which was a slave or slaves, or the 
hire thereof. Warner, J., dissenting. 


Pleading. Jurisdiction. Slave note. Before Judge Har- 
RELL. Randolph Superior Court. November Term, 1868. 


Shorter, as bearer, sued J. L. Cobb, e¢ al., upon their pro- 
missory note, dated the 16th of July, 1861, and due twelve 
months after date. When the cause was called for trial, the 
defendants’ counsel moved to dismiss it, upon the ground 
that said note was given for slaves. Without submitting 
the cause to a jury, the Judge examined Cobb, who testified 
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that said note was given for slaves. Thereupon, the cause 
was dismissed. This is assigned as error. 


A. Hoop, for plaintiff in error, as to the unconstitution- 
ality of the prohibition of jurisdiction by the Constitution of 
Georgia, cited, 4 Ga. R., 220; 28th, 345; 1 How. R., 317; 
6th, 327,333; 2nd, 608; 8 Wheat. R., 76; 48. & M., 507; 
15 Mass. R., 447; 8th, 430; 3 Peter’s R., 290; 2 Gall. R., 
141; Story on C. of L., section 1379. 


H. Frevper, for defendant. 


Browy, C. J. 


The first error assigned relates to the ruling of the Court 
below, in dismissing the action for want of jurisdiction, with- 
out ordering an issue made up and tried by a jury, to deter- 
mine whether the note in question was in fact given for 
slaves. The record does not show that there was any denial 
of this fact by the plaintiff, or that he demanded a trial by 
a jury. It is evidently the duty of the Court, before it 
orders a case dismissed for want of jurisdiction, to ascertain, 
in some legal way, that it has no jurisdiction of the subject- 
matter of the suit. But it may ascertain the fact in a sum- 
mary manner, by examining witnesses who are cognizant of 
it; and, when satisfied, may act upon such information and 
evidence, unless one of the parties tenders an issue of fact 
(which should, I think, be verified by affidavit, as in case of 
pleas filed under our new Constitution), and demands a trial 
by jury, when it would be the duty of the Court to order 
the question of fact in dispute to be determined by a jury. 

1. But the great question in this case, is not whether the 
note in suit was given for slaves, which is not seriously con- 
troverted, but whether the Courts of this State have jurisdic- 
tion to enforce the collection of a note given for a slave or 
slaves. In our judgment, they have no such jurisdiction. 

Much has been said in the argument, about that provision 
of the Federal Constitution, which forbids any State to pass 
any law impairing the obligation of contracts, which, I trust, 
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I shall be able to show has no relevancy whatever to the 
question now under consideration. It is not necessary in 
this case for me to discuss the question, whether an Act of 
the Legislature of a State, whose relations to the Union have 
never been disturbed and whose government has never been 
destroyed by secession or rebellion, which denies all remedy 
to parties to enforce a particular class of obligations, is Con- 
stitutional or not. In the former case of Cutts, et al., vs. 
Hardee, decided at last December Term, I had occasion to 
cite the opinion of that great American jurist, Chief Justice 
Marshall, that this section of the Federal Constitution now 
under consideration is prohibitory, not mandatory, and that 
no State can be compelled to organize Courts, and afford 
remedies to enforce contracts. But the discussion of that 
question, as applied to a State in full fellowship with the 
other States of the Union, is in no way necessary to the de- 
cision of the case made by: this record. 


Georgia was one of the States lately comprising the Con- 
federate Government, which set aside the Constitution of the 
United States, and declared it no longer obligatory upon 
them, and adopted another Constitution and Government 
antagonistic to the Government of the United States, to 
which they required all their officers to swear allegiance. 
They displaced all Federal officers within their limits, who 
would have been punished for treason to the Confederate 
States, if they had attempted to hold their positions, and to 
uphold the authority of the Government of the United 
States. They organized a Government, complete in all its 
parts, which held supreme power over a vast territory, and 
maintained in the field for four years, against the Govern- 
ment and armies of the United States, one of the most 
gigantic and heroic struggles recorded in the history of the 
world. They rejected the flag of the United States, and 
adopted one of their own in its stead. They sundered the 
Union, which was in fact destroyed so far as it was possible 
to destroy it, by force, and so remained, as long as they were 
able, by their armies in the field, to maintain and defend the 
Constitution and Government set up by them, under the flag 
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adopted as the emblem of their nationality. The Union was 
not only destroyed during the period of the war, but its 
destruction would have been permanent, had not the armies 
of the United States been able to break the power of the 
Government of the Confederate States, and restore it by 
force. Had the seceeding States been successful, might would 
have compelled the recognition of the right of their cause; 
| and those who were in contemplation of law rebels and 
traitors, by reason of their failure, would, on account of their 
success, have been distinguished as patriots and heroes. 

When the armies of the Confederate States surrendered 
and its power was crushed, the people of the seceding States 
were not thereby restored to their former position in the 
Union, but they became a conquered people, subject to the 
fate of the conquered; and the Government of the United 
States, as it existed during the war, became the conqueror, 
with all the rights and powers of the conqueror over the con- 
quered. And the seceding States, as the conquered, had no 
rights without the consent of the conqueror, to return to and 
restore the Union which they had repudiated, and claim the ’ 
protection of the flag and the guarantees of the Constitution 
which they had solemnly renounced and thrown off. 

The position that has in effect been assumed and ingen- 
iously defended, that a State may secede, or engage in rebel- 
lion against the Government of the United States, renounce 
its authority, refuse to perform her obligations as a State in 
the Union, imprison or drive the officers of the United States 
from their positions, and refuse to permit. them to exercise 
their official functions, wage war, with zeal and energy, for 
years against the other States of the Union, and if success- 
ful, establish and maintain an independent rival power, but 
if unsuccessful, after she has exhausted all her strength and 
resources to destroy the Government, may then, as matter of 
right, return and take her position in the Union, and demand 
all her guarantees and privileges as a member of the family 
of States from which she seceded, or against which she re- 
belled, is not only a practical absurdity, but is contrary to 
the usages which govern the intercourse between civilized 
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nations, if not contrary to equity and common sense. I ven- 
ture the assertion that not a secessionist, in or out of office, 
in the Confederate States, held any such doctrine during the 
war, or expected any such result in case of our failure. The 
people of the seceding States took the chances when they 
determined to withdraw from the Union, and having failed, 
they could not reasonably expect to escape the penalties of 
defeat. And candor compels me to add, that the terms dic- 
tated were not more rigorous than we, in the then embittered 
state of popular sentiment, would have dictated to them had 
our positions been changed and we had been the conquerors 
and they the conquered. 

If the Union still existed during the war, it was the right 
of either party, at the termination of hostilities, to resume 
the free exercise of all the rights and privileges, and to 
demand that the other party faithfully comply with all the 
obligations existing under or resulting from it, as originally 
formed and entered into by all the States. This would seem 
to be a proper test of its continued existence. Was it the 
right of both parties, at the end of the war, to demand its 
restoration upon its original basis? If it existed at the end 
of the war it existed during the whole period, and it was the 
right of Georgia, or any other State of the Confederacy, to 
elect Senators and Representatives who were not individually 
objectionable, who would have had a perfect right to their 
seats in the Federal Congress. Probably the most zealous 
advocate of the doctrine that the Union was never dissolved 
would hesitate to admit this right in the seceding States 
during the war. And yet there is no escape from it, if the 
doctrine that the Union was never dissolved be true. 

To my mind it is self-evident that if the conquering States, 
at the end of the war, had refused to restore the Union, or 
to have any further association or connection with the seced- 
ing States, the latter would have had no right to demand its 
restoration, or to claim the further protection of the Consti- 
tution upon which the rejected Union was based. It follows, 
therefore, whatever may have been the legal right of the 
Government of the United States to exercise jurisdiction 

VoL, xxxix—19. 
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over the territory occupied by the Confederate States, that 
the union between the States, as organized governments, which 
existed at the date of secession, ceased to exist when the 
States withdrew from it, took up arms against its authority, 
and established a new confederation between themselves, 
| which it became necessary that the Government of the 
. United States should recognize as independent or destroy 
by force. Having refused to acknowledge its independence, 
| they called forth a million of armed men for its over- 
| throw, which could only be accomplished by the subjuga- 
| tion of its people. Notwithstanding the determined purpose 
of the Southern people, and the intrepid valor of the South- 
ern armies, this great task was accomplished by overwhelming 
superiority of numbers and vast advantages in resources. 

When the Government succeeded in our subjugation, and 
became a conquering power, it acquired the legal right to 
dictate the terms upon which the conquered States should be 
restored to position in the Union. And the conquered States 
had no appeal from the decision, and no alternative but sub- 
mission to the terms dictated. If the conquering power in 
such case dictates terms that are illiberal or unreasonable, it 
is amenable only at the bar of civilization, to the high court 
of enlightened public opinion, which may censure, but will 
seldom undertake to reverse a harsh judgment in such cases, 
however much it may deserve condemnation. 

The view I take of this question is sustained by the action 
of the Federal Government in the premises. Although the 
Executive and Legislative departments of that Government 
have been inharmonious during the greater portion of the 
time since the surrender, there has been no disagreement 5 
between them as to the position occupied by the conquered 
States at the end of the struggle. While they have agreed 
that the Government of the United States still retained its 
rightful jurisdiction over the territory and people of the con- 
| quered States, they both hold that civil government was 
entirely destroyed, and that all legal State governments ceased 
to exist in these States during the war, and that this state of 
things must continue till new State governments, republican 
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in form, are established, under the control and with the 
approval of the Government of the United States, whose 
duty it is, under the Constitution, to guarantee such govern- 
ment to every State in the Union. The only controversy 
has been, how such new State governments are to be estab- 
lished, and by what department of the Federal Government 
it is to be done. 

Immediately after the surrender, the President of the Uni- 
ted States ordered the arrest and imprisonment of the Gov- 
ernors of most of the Southern States, and forbade their 
Legislatures to assemble on pain of like treatment; and in a 
solemn proclamation, dated 17th June, 1865, he declared that 
the rebellion “has, in its revolutionary progress, deprived 
the people of the State of Georgia of all civil government.” 
Like proclamations were issued as to other States. He also 
appointed a Provisional Governor for each State, and ordered 
the election and assemblage of a Convention to form a new 
State government. He prescribed the qualification of voters 
and office holders, and dictated the leading measures to be 
adopted. 

The provisional government set up by the President was 
a military government, absolute in its authority, recognizing 
no civil government in the State except such as was appointed 
or sanctioned by it. The President recognized the authority 
of the military commanders in these States to arrest and try 
citizens by military courts who committed crimes punishable 
under the penal code of the State in the Courts of the State. 

On the 21st of July, 1865, Hon. W. L. Sharkey, the Pro- 
visional Governor of Mississippi, informed the President of 
the commission of a murder in that State by a person who 
had no connection with the army, and of his arrest and 


‘detention by General Slocum, then in command of the mili- 


tary, who refused to obey a writ of habeas corpus issued by 
a competent Judge, and held the prisoner for trial by mili- 
tary authority, against which the Provisional Governor re- 
monstrated. In reply, the Secretary of State acknowledged 
the receipt of the telegram, and proceeded as follows: “The 
President sees no reason to interfere with General Slocum’s 








292 SUPREME COURT OF GEORGIA. 





Shorter vs. Cobb et al. 





proceeding. The government of the State will be provisional 
| only, until the civil authorities shall be restored, with the 
| approval of Congress. Meanwhile military authority can 
not be withdrawn.” 

These quotations are sufficient to show the position of the 
President upon this question. He not only held all State 
Government destroyed in these States, but he held that no 
civil government existed, except such as he thought proper 
i - to create; and he governed the people by military authority, 
f till such time as in his good pleasure, he ordered the Go- 
: vernment turned over to the State officers elected under the 
Constitutions formed by the Conventions assembled by his % 
direction. 

Thus the matter stood, when Congress assembled at the 
time fixed by law. The President submitted his action to 
Congress, and asked their approval. But that body, after 
mature consideration, refused to recognize the Governments 
set up by the President, and claimed that the power of re- 
constructing the rebel States, by guaranteeing State Go- 
vernments to the people, republican in form, belonged to 
Congress, in whom the war power is vested, and not to the f 
President. 

On the 2d of March, 1867, Congress passed an Act, by 
: which it is declared, that “no legal State Governments” 
| then existed in the rebel States, of which Georgia was men- 
: tioned in the Act as one; and that it was necessary that 

peace and good order should be enforced in said States (by 
the military power of the United States), until Republican 
State Governments “can be legally established.” Said Act y 
also declared any civil government that may exist in said 
States provisional only, “and in all respects subject to the | 
paramount authority of the United States, at any time to 
abolish, modify, contro], or suspend the same.” 

Before any State Government to be formed under said 
Act of Congress is to be operative and valid, the require- 
ment of the Act is, that the new Constitution “shall have 
been submitted to Congress for examination and approval, 
and Congress shall have approved the same.” If Congress 
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failed to approve it, on examination, it was inoperative and 
of no effect, till so approved. 

By a careful examination of this Act, and the subsequent 
Acts passed by Congress on this subject, it will be seen, that 
the position is boldly and fearlessly assumed, that no civil 
governments existed in these States at the end of the war, or 
at the date of the Acts. Congress acted upon the theory 
that the State Governments were destroyed by the act of the 
seceding States and by the war, and that no civil govern- 
ments existed here at the surrender, and that the Govern- 
ments set up by the President were illegal, and therefore the 
people were without any State Governments, and that it was 
the right of Congress to abolish, modify, control, or suspend 
the pretended Governments then in existence at pleasure. 
And this has been done without hesitation, whenever, in the 
opinion of Congress or the military authorities, it was neces- 
sary to do so to carry out the Congressional plan of recon- 
struction. 

As already stated, the Governor of this State was arrested 
and imprisoned, by order of the President, at the surrender, 
and a new Government was set up by him, and a Governor 
elected and installed into office. And, in turn, the Governor 
so elected under the Constitution formed by the President’s 
dictation, was removed from office by order of the Military 
Commander of this District, and his place filled by an officer 
of the army, which act met the approval of Congress, and 
stands unreversed. 

Now, I ask, in all candor, upon what principle this action 
of the Government can be sustained, if the State of Georgia 
was in the Constitutional sense a State in the Union? I do 
not mean to deny, that the territory of the State, by the 
results of the war, remained within the jurisdiction of the 
Government of the United States. In other words, that the 
territory was in the Union, just as the territory of California 
was in the Union, after the treaty of peace with Mexico, by 
which the Government acquired it as part of her conquest. 
But while it was in the Union, in a territorial sense, it had 
no organized State Government, and was not, in the Constitu- 
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tional sense, a State in the Union. It had no Senators and 
Representatives in Congress, and no right to send any, till 
provision for their reception was made by Congress, and 
they were elected and sent with the approval of Congress, 
So with the seceding States. By the war against the Gov- 
ernment they lost their position in the Union as organized 
State Governments, and can never regain it, without the con- 
sent of the other States, made known by their Representatives 
in Congress, or in some other legal way. And as the other 
States, which adhered to the Government, subjugated and 
held these States as conquered territory, they had the legal 
right, according to the laws of war and of conquest, to pre- 
scribe the terms upon which they should be re-admitted as 
States into the Union and to hold and govern them as con- 
quered States, till they accepted and complied with the terms 
so prescribed. So soon as the conquered States complied 
with the terms, the faith of the conquering Government was 
solemnly pledged to re-admit them into the Union again, 
with all the rights enjoyed by the other States. Upon com- 
pliance on their part, it became the right of the conquered 
States to demand that the pledge be carried out in strict 
good faith, and that they be restored to the Union, to enjoy 
in future perfect equality with the other States. 

As the organized Government of Georgia, under which 
she became a party to the compact by which the Union was 
formed, was destroyed by secession and war, and the new 
Government created by her in its stead was in its turn des- 
troyed by the military power of the United States, leaving 
her people without any organized civil government, and as 
the jurisdiction and power of the United States was re-estab- 
lished over her territory and people, it became the duty of 
Congress, in whom not only the war power but the power to 
admit new States is vested by the Constitution, to interpose, 
and re-establish and guarantee to the State a republican 
form of government. 

This is not only an express obligation resting upon Con- 
gress, as applicable to the organized States in the Union, but 
it is an obligation which, by implication, has always been 
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recognized as applicable to all the territory within the juris- 
dictional limits of the Government. 

It is not the policy of the people of the United States to 
hold any territory of proper limits, which has sufficient 
population to form a State, whose people are desirous of 
State government, long in a territorial condition, subject to 
the control of Congress. But it is the well-settled practice 
of the Government to allow the people of such territory 
under the supervision of Congess, to form a Constitution and 
organize a State Government, republican in form, and to 
admit the State so organized into the Union, on terms of 
perfect equality with the other States. The policy is the 
same, no matter how the territory is acquired, whether by 
cession by a State, as in case of the North-Western territory 
by Virginia, or the territory of Alabama and Mississippi by 
Georgia, or by purchase, as in case of Louisiana and Florida, 
or by conquest, as the result of war with a foreign power, as 
in case of California and other territories, or by subjugation 
of seceded States, as in case of South Carolina, Alabama, and 
other States. 

In carrying this guarantee into effect, Congress may re- 
quire that the new State Constitution shall contain certain 
fundamental ideas on great questions of public policy, as has 
been done in case of new States organized out of part of the 
territory of the United States, where it was required that 
slavery or involuntary servitude, except as a punishment for 
crime, should by the Constitution of the State, be forever pro- 
hibited, or the State should not be admitted under it. If 
Congress may require the adoption of the above provision as 
part of the State Constitution, why may it not require or 
permit any other like provision, as for instance, that the 
Constitution shall contain a clause denying to the Courts of 
the State organized under it, jurisdiction to enforce any con- 
tract, the consideration of which is a slave? If Congress 
has power to require that the one be adopted as part of the 
State Constitution, why has it not power to require or per- 
mit the other? 

Apply the rule, so well established in practice, to the con- 
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quered States, and it will be found equally applicable. Soon 
after the surrender, the President of the United States re- 
quired the Conventions, assembled under his order in the 
conquered States, to insert in their State Constitutions a 
clause abolishing slavery, without any provision for compen- 
sation to the owners of slaves, and that the legislatures, to be 
assembled under the new Constitutions, give their assent to 
an amendment of the Constitution of the United States to 
the same effect. At that time, the President was understood 
to be the representative of the conquering Government, and 
his dictation was considered its requirement. What was the 
result? One of the most intelligent Conventions that ever 
assembled in Georgia, composed of some of her ablest Con- 
stitutional lawyers and most profound statesmen, gave their 
assent to this provision, and inserted it in the Constitution 
of the State, without pretending to question the right of the 
conqueror to make the requirement. The Constitution re- 
cites, that the Government of the United States, as a war 
measure, has proclaimed all slaves held or owned in this 
State emancipated from slavery, and that the proclamation 
has been carried into full practical effect, and then declares, 
that “there shall henceforth be within the State of Georgia 
neither slavery nor involuntary servitude, save as punish- 
ment for crime, after legal conviction thereof.” It is true, a 
proviso is added, saving the right of any citizen of the State 
to make his claim for compensation upon the “justice and 
magnanimity” of the Government of the United States. But 
the Convention itself abolished slavery absolutely, without 
making any provision for compensation; and probably no 
member of it expected that the Government of the United 
States would make any. 

Here was an absolute acquiescence by the intelligence of 
Georgia, assembled in Convention, in the doctrine that the 
conqueror had the right to dictate the terms of settlement to 
the conquered, who were bound to submit to and carry them 
into effect. The result of this action was the destruction of 
nearly half the taxable property of the State. This has since 
been approved by the Congress, which is the legal represen- 
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tative of the conquering powers, and is now irrevocably fixed 
upon the people of the State. 

Now I ask whether this action of the people of Georgia in 
abolishing slavery under the dictation of the President of the 
United States, without compensation to the owners, when the 
property of the slave-holder in his slave was guaranteed by 
the Constitution and laws of the United States, is to be upheld 
by the Courts of the States and of the Union; and if so, upon 
what principle? That it is to be sustained no one questions. 
But how? It can only be done upon the principle that the 
State was conquered, and that she acted in obedience to the 
requirement of the conquerer, that the reconstruction of the 
Government is a great political problem to be solved by 
the law-making power of the United States, whose province 
it is to decide what the new State Constitution shall contain, 
prior to the admission of the State into the Union, and to 
determine when the new Government is republican in form. 
And when such decision is made, and the new’ Constitution 
and Government of the State has been examined and ap- 
proved by Congress, and the State admitted under it, the 
Courts will conform to the decision of the department of the 
Government having jurisdiction over the question, and will 
carry it out without going behind it to look into the grounds 
upon which it was made. 

If the people of Georgia in Convention, acting under the 
control of the Congress of the United States, may abolish 
slavery, without compensation, and thereby destroy the prop- 
erty of the slaveholder in his slave, why may they not, under 
the same power and control, deny to the Courts organized by 
them, power to enforce an obligation given for a slave? Was 
not the right of property in the slave as fully protected by 
the Constitution and laws of the United States, as the right 
of the vendor from whom he purchased, in the note given for 
thesame slave? Ifthe new State Constitution formed under 
the supervision of Congress may destroy the one, why may 
it not deny jurisdiction to enforce the other ? 

Upon what principle of justice or equity can the Govern- 
ment enforce the payment of all notes given for slaves, in 
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the hands of vendors, when the slaves for whom they were 
given, who were generally warranted by them to be slaves 
for life, were emancipated by the Government in the hands 
of the vendees, without compensation, and in many cases 
without any pretence of fault on their part? What solid 
distinction in principle can be drawn between the right of 
property in a slave, and the right of property in a note 
given for the same slave? Ifthe Government of the United 
States may compel the destruction of the one, why may it 
not compel or permit the organization of Courts, in a State 
applying for admission into the Union, without jurisdiction 
to enforce the other? 

It is a well established doctrine that the Constitution or 
laws of a State passed prior to its admission into the Union, 
which were examined and approved by Congress, when the 
State was admitted, are not subject to be reviewed or set aside 
in the Courts of the Union, on the ground that they impair 
the obligation of contracts. 

This question arose at an early period, under a statute 
passed by the Legislature of Virginia, the year before she 
became a member of the Union, and it was held by the Su- 
preme Court of the United States, 5 Wheat., 420, that, the 
provision as to the obligation of contracts, did not extend to 
a State law enacted before the Constitution of the United 
States went into operation, and Virginia became a member 
of the Union under it. 

In the case of Scott et al., vs. Jones, 5th How. 343, which 
depended upon the validity of an Act of incorporation graut- 
ed by the Legislature of Michigan, at a time when Congress 
had not recognized her as a State in the Union, the same 
Court held, that in order to give it jurisdiction, the statute, 
the validity of which is drawn in question, must be passed 
by a State, a member of the Union, and a public body owing 
obedience and conformity to its Constitution and laws; that 
if public bodies not duly organized or admitted into the 
Union, undertake as States to pass laws which might en- 
croach on the Union, or its granted powers, such conduct 
would have to be reached, either by the power of the Union 
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to put down insurrections, or by the ordinary penal laws of 
the States or territories within which these bodies are situated 
and acting. In other words, the Supreme Court of the 
United States will not undertake to review the action of a 
State Legislature or Court, or to set aside Acts of the State 
Legislature, or decisions of the State Courts, enacted or pro- 
nounced when the State is not, with an organized govern- 
ment, a member of the Union. In this case Mr. Justice 
Woodberry, delivering the opinion of the Court, says, that 
in order to give that Court jurisdiction under the 25th sec- 
tion of the judiciary Act: “There must be an act of solem- 
nity and importance, such as a statute, and the statute must 
be by a State, a member of the Union, and a public body 
owing obedience and conformity to its Constitution and laws. 

‘This seems to have been settled by this Court, as the 
meaning of the word “State,” when empowering one to bring 
an action. It must be a member of the Union, Cherokee 
Nation vs. Georgia, 5 Pet. 18. And it is not enough for it 
to be an organized political bedy within the limits of the 
Union.” “In conformity with this, when it is required that 
a party should be a citizen of a different “State” in order to 
give a Circuit Court jurisdiction, it has been held it is not 
sufficient to be a citizen of the District of Columbia, (Peter’s 
C. C. Reps. 64, 2 Cranch, 445,) or a citizen of a territory, 1 
Wheat, 90, but the party must belong to a State in the 
Union, one of the members of the Confederacy.” 

In the same case, Mr. Justice McLean, who delivered a 
dissenting opinion, says: “no act of the people of a territory 
without the sanction of Congress can change the territorial 
into a State Government. The Constitution requires the 
assent of Congress for the admission of a State into the 
Union, and the United States guaranty to every State in 
the Union a republican form of government. Hence the 
necessity, in admitting a State, for Congress to examine its 
Constitution.” 

In the case, League vs. De Young, e¢ al., 11 How., 185, 
the Supreme Court held, that an Act passed by the Legisla- 
ture of Texas, prior to her admission into the Union, could 




















300 SUPREME COURT OF GEORGIA. 
Shorter vs. Cobb e¢ al. 








not be set aside, on the ground that it impaired the obliga- 
tion of contracts. In that case, Mr. Justice Grier, delivering 
the unanimous opinion of the Court, says: “If the Congress 
of Texas had abolished all these certificates, whether fraudu- 
lent or genuine, or if the people of Texas had done the same 
thing, by their Constitution adopted before their admission 
as a State in the Union, their right to do so could not be 
questioned by this Court, under any power conferred upon 
them by the twenty-fifth section of the Judiciary Act.” 
“There is no allegation that the Legislature of the State of 
Texas has passed any law impairing the obligation of con- 
tracts, or affecting vested titles guaranteed by the Treaty of 
Union, since that State has been admitted as one of the 
States of this Union.” This ruling was affirmed afterwards 
in the case of Herman vs. Phalen, 14 How., 79. 

If the right of the people of Texas to incorporate a provi- 
sion impairing the obligation of contracts into their Consti- 
tution, formed preparatory to admission into the Union, 
cannot be questioned by the Supreme Court of the United 
States, how can the right of the people of Georgia, in forming 
their Constitution under the dictation and supervision of 
Congress, to insert into it any provision necessary to their 
well-being and prosperity, be questioned by that high tri- 
bunal? provided no act is done which Congress is forbidden 
by the Constitution to do. 

As already stated, the Constitution makes it the duty of 
Congress to guarantee to each State in the Union a republi- 
can form of government. In the case of Luther vs. Borden, 
7 How., 1, the question arose, who was to judge what Gov- 
ernment in a State is the established one, and whether it is 
republican in form? Chief Justice Taney, who was one of 
the ablest and truest exponents of the doctrine of the States’ 
right school, in delivering the opinion of the Court, says: 
“Under this article of the Constitution, it rests with Con- 
gress to decide, what Government is the established one in a 
State. For, as the United States guarantees to each State a 
republican government, Congress must necessarily decide 
what Government is established in the State, before it can 
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determine whether it is republican or not. And when the 
Senators and Representatives of a State are admitted into 
the Councils of the Union, the authority of the Government 
under which they are appointed, as well as its republican 
character, is recognized by the proper Constitutional author- 
ity. And its decision is binding on every other department 
of the Government, and could not be questioned in a judicial 
tribunal.” Again, “No one, we believe, has ever doubted 
the proposition, that according to the institutions of this 
country, the sovereignty in every State resides in the people 
of the State, and that they may alter and change their form 
of government at pleasure. But whether they have changed 
it or not, by abolishing an old government and establishing 
a new one in its place, is a question to be settled by the 
political power. And when that power has decided, the 
Courts are bound to take notice of its decisions, and to follow 
them.” 

As the result of the foregoing authorities, and others 
which might be cited, I think it safe to lay down the pro- 
position, that Congress, as its powers are now construed by 
the highest judicial authority, and settled by the verdict of 
the American people during the period of the war and since 
its termination, has power when a State whose territory is 
within the jurisdictional limits of the Government applies 
for admission into the Union as a State, to require as a con- 
dition precedent to admission, the adoption of any measure, 
as part of its Constitution, which Congress in its legislative 
capacity has power to enact and enforce. 

It has been adjudged, that the provision of the Constitu- 
tion of the United States now under consideration, which 
prohibits a State to pass any law impairing the obligation of 
contracts, does not apply to Congress, though such power is 
denied to the States individually. See Evans vs. Eaton, 
Peters’ C. C. R., 337; Sedgwick on Statutory and Constitu- 
tional Law, 617. As the Constitution does not prohibit 
Congress to pass such a law, Congress may require or per- 
mit a State to insert such provision, if justice or sound 
policy requires, in its Constitution, preparatory to admission 
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into the Union; and if it is inserted and approved by Con. 
gress prior to the admission of the State, and applies to q 
class of contracts previously made, the Courts of the Union 
have no power to interfere and set aside such Constitution of 
the State, or any part of it, after it has been decided to be 
republican in form, and has been approved and accepted by 
the political power which alone has jurisdiction in such case, 
and whose decision it is the “duty of the Courts to follow,” 

But it does not follow, as the result of this doctrine, that 
there is no limit to the power of Congress in prescribing 
terms to a State applying for admission into the Union. 
Whenever a power is denied by the Constitution to both the 
Congress and the States, a provision in the State Constitu- 
tion in violation of it, though dictated or approved by Con- 
gress prior to admission, would be null and void. As an 
instance, both Congress and the State are expressly prohi- 
bited by the Constitution to grant any title of nobility. As 
neither the State nor Congress has power to make any such 
grant, and as the action of the State attempting it would be 
void, Congress could not legalize that action, or give it any 
validity or force. But if Congress possessed such power, 
and the State, having no such power, inserted such a provi- 
sion in her Constitution prior to admission into the Union, 
and Congress ratified and approved her action, and accepted 
her Constitution containing the provision, this would legalize 
it, and the Courts would have no right to interfere, and set 
aside the action of the State so ratified by Congress. 

I think it very clear, from what has, already been said, 
that the State of Georgia, under the dictation and with the 
approval of Congress, in the formation of a Constitution for 
the new State Government, had power to deny to her Courts, 
organized under said Constitution, and sworn to support it, 
all jurisdiction to enforce contracts for the price or hire of 
slaves, after slavery had been abolished by the State under 
the dictation of the conqueror, without compensation to the 
owners. 

Did Congress sanction that part of the Constitution now 
under consideration? Unquestionably it did. The Consti- 
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tution formed by the Convention of the people of this State, 
and submitted to Congress for examination and approval, 
denied to all Courts under it jurisdiction to try or determine 
any suit against any resident of this State, upon any con- 
tract or agreement made or implied, or upon any contract 
made in renewal of any debt, existing prior to the first day 
of June, 1865. 

To this general denial of jurisdiction, there were seven 
classes of exceptions. The seventh was in these words: “ In 
all other cases in which the General Assembly shall by law 
give said Courts jurisdiction. Provided, that no Court or 
officer shall have, nor shall the General Assembly give, 
jurisdiction or authority to try, or give judgment on, or en- 
force, any debt, the consideration of which was a slave or 
slaves, or the hire thereof.” 

Congress, upon examination, and after mature delibera- 
tion, struck out the whole of said section relating to the 
denial of jurisdiction, except the said proviso to said seventh 
exception, and retained the proviso as part of the Constitu- 
tion of the State. Thus, the provision now under consi- 
deration retains its position in the Constitution, with the 
marked and particular sanction and approval of Congress. 

As Congress disapproved the Constitution submitted by 
the Convention of Georgia, called in obedience to the Acts 
of Congress, and amended it by striking out certain parts 
of it, which the Legislature of the State, which has no au- 
thority to make or amend a Constitution, and was elected 
for no such purpose, was required by Congress to sanction, 
it is evident that the Constitution under which we now live, 
and under which this Court is organized, is not the Consti- 
tution formed by the Convention, and ratified by the people 
of Georgia; but it is the Constitution as amended and ap- 
proved by the Congress of the United States, by virtue of 
their authority as the conquering power to dictate a form of 
government to the conquered, which is accepted by the peo- 
ple of the State as an act of obedience to the conqueror, and 
not as a matter of free will or voluntary sanction. 

The present Constitution of this State having been dictated 
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by Congress, as the representative of the conqueror, and ae. 
cepted by the people of the State in obedience to the require. 
ment of the conqueror, Congress is presumed to have sane- 
tioned every word and line of it, which upon examination 
; Congress did not, while amending it, require to be stricken 
H| out or changed. If then the obligation of the contract under 
consideration to pay money for slaves has been impaired, it 
was done by Congress and not by the State, and there is no 
‘| violation of the tenth section of the first article of the Con- 
stitution of the United States, which does not apply to 
. Congress. 

| But I do not desire to be understood as resting this case 
upon the strict letter of the law alone, or as intimating that 
Congress or the Convention has violated any principle of 
equity or justice, by inserting in the Constitution of this 
State the clause denying jurisdiction to the Courts to enforce 
any contract of this character. Their action can be defended 
not only upon solid legal principles, but in the forum of 
| equity and good conscience. During the period of the war, 
rights of every character were destroyed, and property of 
every description swept away by the deluge of destruction e 
which prostrated every interest before it; and it would be 
alike rigorous and unjust to hold that creditors were the 
only class whose property was inswred against the contin- 
gencies and losses incident to the war; that a bond, note, or 
mortgage was the only property too sacred to be touched, 
and too secure to be affected during the general wreck of 
fortunes, and ruin of families. 

In my opinion, the rights of creditors in the conquered 
States, who had sold slaves, were no more sacred, and no more 
entitled to protection at the hands of Congress, in the forma- 
tion of the new State Government under the Constitution of 
the United States, than were the rights of the slaveholders, 
many of whom were Union men to the last. And if the 
State of Georgia had the power, under the supervision, and 
with the sanction of Congress, to insert in her Constitution a 
provision destroying the rights of the loyal slaveholder with- 
out compensation, she had the same power, under the same 
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sanction, to insert in her Constitution a provision denying to 
her Courts jurisdiction to enforce the collection of bonds, 
mortgages, or promissory note given for slaves. The one 
could be no more legally sacred than the other, and had no 
higher Constitutional guarantee for its protection. 

The State has not pretended to destroy the obligation of 
this class of contracts: She has simply said, with the sanc- 
tion of Congress in forming her new government, that her 
Courts shall have no jurisdiction to enforce them. 

The supreme political power, with exclusive jurisdiction 
over the subject matter, acting within the scope of its au- 
thority, in creating a new State Government, and making a 
new Constitution for Georgia, having in the creation of her 
judiciary as part of that government thought proper to deny 
to all her Courts jurisdiction to enforce the class of contracts 
which is the subject matter of this litigation, the Judge of 
the Superior Court in this case, having taken a solemn oath 
to support said Constitution, did not err in refusing to as- 
sume jurisdiction which it expressly denies to said Court. 

It is thesefore ordered that the judgment of the Superior 
Court be affirmed. 


McCay J., concurred, but furnished no opinion. 


WARNER J., dissented. See his opinion in the next case. 


VoL. xxx1x—20. 
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Wm. Waite, plaintiff in error, vs. Joun R. Harr et ai, 
defendant in error. 


iH The Courts of Georgia, organized under the Constitution of 1868, have 
no jurisdiction or authority to try, or give judgment On, or enforce 
any debt, the consideration of which was a slave or slaves, or the hire 
thereof. Warner, J., dissenting. 


Jurisdiction. Slavenote. Before Judge PARRotr. Chat- 
tooga Superior Court. March Term, 1869. 


t) Hart and W. D. Davis, his security, in 1859, gave to 
| White, their promissory note, due the Ist of March, 1860, 
Hi and White sued them on the same. At March Term, 1869, 

the defendants plead that the consideration of said note was 

a slave, and insisted that, for that reason, the Court could 

not try the cause. Plaintiff’s counsel objected to said plea, 
i} upon the ground that, being dilatory, it came too late. This 
_ objection was overruled. They then demurred to the plea. 
The Court overruled the demurrer, and, it not being denied 
that said note was given for a slave, dismissed the cause for 
want of jurisdiction. Plaintiff’s counsel say that the Court Bp) 
erred in allowing said plea filed at said term, in overruling 
said demurrer, and in dismissing said cause. 


E. N. Broyues, A. R. Wricut, F. A. Kirsy, for plain- 
tiff in error, as to the time of filing said plea, cited Ir- 
win’s Code, sections 3412, 3404, 3406; 27 Ga. R., 172 20th; 
382, 28th, 546-7, 26th, 170; as to jurisdiction, Par. 1, Sec- 

tion 10, Art. 1, Constitution U. 8.; 37°Ga. R., 513, 532; 
. How. R., 311, 315 to 318 ; 6th, 301, 12th, 1, 15th, 304, 18th, , 
370; 2 Wal. R., 23, 4th, 535; 41 Miss. R., 119 (3), 130, 131; | 
Sedg Stat. and Const. L., 643, 653, 658-9, 663 ; 37 Ga. R., 
127-9, 193, 137, 139 to 155; Menge vs. Gilmore, 1 Car. L. 
Repos., 34; Nevada St. R., 327 ; 8th Wheat. R., 76, 12th, 347, 
350 ; 28th Ga. R., 351; 4th Wheat. R., 197, 8th 17, 75, 76; 
15 Howard, 306, 310, 311, 319; 3d, 707, 717; 4th Wal. R., 
550; 7th Cranch R., 43; 2 Story on Const., section 1381. 


T. W. ALEXANDER, Harvey and Scort, for defendant. 
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Brown, C. J. 


We are of opinion that the Court did not err under our 
very liberal, and I may say, rather loose system of pleading, 
and under the new Constitution of this State, in permitting 
the defendants in the Court below to file their plea to the 
jurisdiction at the time it was offered. 

Upon the main point in this case we affirm the judgment 
of the Court below for the reasons given in the case of Al- 
fred Shorter, vs. J. L. Cobb et al., ante. 


McCay, J., concurred in this judgment, but furnished no 
opinion. 


WARNER, J., dissenting. 


At the time the contract was made and consummated be- 
tween the contracting parties in this case, to-wit: on the 
9th day of February, 1859, slaves were held, under the then 
existing laws of this State, as property, and were recognized 
as such, not only by the then existing laws of this State, but 
were so recognized by the Constitution of the United States, 
and constituted a legal and valid consideration for that con- 
tract. ‘The existing laws of the State, at the time the con- 
tract was made, imposed a legal obligation upon the makers 
of the note, to perform their contract, in accordance with its 
terms and stipulations, The tenth section of the first article 
of the Constitution of the United States declares, that: “No 
State shall pass any law impairing the obligation of contracts.” 
The seventh paragraph of the seventeenth section of the 
fifth article of the Constitution of Georgia, of 1868, de- 
clares: “That no Court or officer, shall have, nor shall the 
General Assembly give jurisdiction, or authority, to try or 
give judgment on, or enforce any debt, the consideration of 
which was a slave or slaves, or the hire thereof” The Con- 
stitution of this State is the fundamental law thereof; still it 
is a law of the State; and when it impairs, or destroys the 
obligation of prior contracts, valid by the existing laws of the 
land, anterior to its adoption, it is as clearly within the 
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prohibition of the Constitution of the United States, as 
any other law of the State. If no State can pass any law 
impatring the obligation of contracts, no State can pass any 
law destroying the obligation of contracts. This clause of 
the Constitution of 1868, not only impairs, but destroys the 
obligation of the contract, as the same existed under the 
laws of the State at the time the contract was made, by de- 
nying all remedy to one of the contracting parties, for the en- 
forcement of that obligation under the laws which existed, 
and created that obligation, af the time the contract was made, 
and to that extent, is a palpable violation of the Constitution 
of the United States, which is the paramount law of the land; 
and is, therefore null and void. To escape from this conclu- 
sion, and to take this case out of the Constitutional prohibi- 
tion, the majority of the Court assume that Georgia was not 
a State in the Union at the time of the adoption of the Con- 
stitution of 1868, that the adoption and ratification of that 
Constitution was not the action of the people of the State, 
but of Congress, and, therefore, the tenth section of the first 
article of the Constitution of the United States has no appli- 
cation. This asswmed position of the majority of the Court, 
was examined and discussed in my dissenting opinion in the 
case of Hardeman vs. Downer, (ante), decided at the present 
term of the Court, and will not be again repeated here. It 
would have been much more satisfactory, however, if the 
majority of the Court, even upon their own theory, had 
shown when and where Congress derived the power to re- 
pudiate and confiscate private contracts. . The truth is, that 
prior to the emancipation of slaves, at the time when this 
contract was made, in 1859, it was a legal and valid contract 
under the then existing laws of the land, as much so as any 
other contract whatever. The plaintiff had a legal vested 
right in that contract, of which, neither Congress nor the 
State, could deprive him, without violating the fundamental 
principles of the social compact, and the fundamental princi- 
ples of the law, as the same has existed in England, and in 
this country, from the time of Magna Charta down to the 


present time. 2nd Bl. Com., 436; Revised Code, sections 2 
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and 6. The emancipation of slaves by war, is one thing, 
the repudiation and confiscation of private contracts between 
individuals, is another and very different question. The 
loss of slave property by emancipation, should fall upon him 
who was the owner of that property at the time emancipa- 
tion took place. Contracts made between individuals for 
which slave property was the consideration, prior to the time 
of emancipation, were as legal and valid as any other con- 
tracts, and as much under the protection of the Constitution 
of the United States, as any other class of contracts, and 
were recognized and enforced in every State of the Union. 
In Commonwealth vs. Ames, 18th Pickering’s Reports, 215, 
Chief Justice Shaw, said: “Ifa note of hand, made in 
New Orleans, were sued on here, and the defence should be 
that it was a bad consideration, because given for the price 
of a slave sold, it may be well admitted that such a defence 
could not prevail, because the contract was a legal one by 
the law of the place where it was made.” There are many 
cases in this State, where A purchased a slave from B, and 
gave to the latter his note for the price thereof, and afterwards 
sold the slave purchased of B, at an advanced price to C, 
and received payment in money, therefor, and now, when B 
sues A on his note, A, with the money in his pocket, received 
for the sale of the slave purchased of B on a credit, pleads 
the Constitution of 1868 in bar of B’s legal right to main- 
tain any suit against him on his note. Ought such flagrant 
injustice, under the form and color of law, be tolerated, much 
less sanctioned by the Courts in any civilized country. No 
professional inquirer in search of legal truth, and an honest 
interpretation of the fundamental principles of the laws of 
his country, shall ever in the future, read the record of this 
case, and say that it received my sanction as a judicial offi- 
cer. 

The seventh paragraph of the seventeenth section of the 
Constitution of 1868, being void, it does not defeat or take 
away the jurisdiction of the Superior Court, to enforce the 
plaintiff’s contract as expressly conferred by the third section 
of the fifth article of that Constitution. In accordance with | 
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the views heretofore expressed, I am of the opinion the 
judgment of the Court below should be reversed. For the 
reasons given in this case, I dissent from the judgment of 
the Court in the case of Shorter vs Cobb, ante, involving 
the same question, and am of the opinion that the judgment 
of the Court below should be reversed in that case. 





JuLiA A. Jones, plaintiff in error, vs. CHARLES Morcan 
defendant in error. 


(McCay, J., having been of counsel in this cause, did not preside. ) 


When it appeared from the record that an action of trover and conversion 
was pending in the Superior Court of Sumter county, for the tortious 
conversion of certain negro slaves in the year 1850, and that the plain- 
tiff and defendant had fraudulently settled said suit with notice of the 
claim of the plaintiff’s attorney’s lien for his fees due in said case, and 
on motion of defendant’s counsel, the Court dismissed said suit, for 
want of jurisdiction, against the objection of plaintiff’s counsel: Held, 
that the counsel of the plaintiff had the right to prosecute the suit 
against the defendant to recover the amount due him for his fees in 
that case, provided, the plaintiff in the action is entitled to recover 
anything from the defendant upon the trial thereof, and that the Court 
below erred in dismissing the case. 


Jurisdiction as to slave debts. Attorney’s fees. Before 
Judge JAMES M. CuarK. Sumter Superior Court. Octo- 
ber adjourned Term, 1868. 


In 1850, Francis M. Jones and his wife, Julia A., brought 
trover against said Morgan to recover certain slaves, or their 
value and hire. Francis M. had died, and the action was 
pending in the name of the said Julia A., as survivor. In 
January, 1869, when the cause was called for trial, defend- 
ant’s counsel moved to dismiss it, upon the ground that the 
Court was forbidden by the 1st clause of the 17th Section of 
Article V of the Constitution of Georgia, adopted the 11th 
of March, 1868, to try or give judgment on, or enforce any 
debt, the consideration of which was a slave or slaves or the 
hire thereof. Plaintiff’s counsel resisted the motion upon 
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the grounds, that the parties, with notice of the fee of plain- 
tiff’s counsel, had fraudulently settled the cause, and con- 
tended that it should be tried, that said fee might be saved ; 
that the conversion occurred in 1850, prior to the emanci- 
pation of the slaves, and itcould not excuse the defendant, 
and that said prohibition of the Constitution did not cover 
actions ex delicto. ‘There was no denial of the facts stated by 
plaintiff’s counsel. The cause was dismissed, and that is 
assigned as error. 


Hawkins & Burke, N. A. Situ, for plaintiff in error, 
as to the fee, cited 36th Ga. R., 629; Code, section 1980; as 
to emancipation, after the conversion, 35th Ga. R., 186-7-8 ; 
Code, section 3023; as to the compass of “debt” in said 
clause, 38th Ga. R., 119. 


I. I. ScarsorovuaH, (by Judge R. CLArRK,) for defendant 
in error. 


WaRNER, J. 


It appears from the record in this case, that an action of 
trover and conversion was pending in the Superior Court of 
Sumter county, for the tortious conversion of certain negro 
slaves in the year 1850, and that the plaintiff and defendant 
had fraudulently settled said suit with notice of the claim of 
the plaintiff’s attorney’s lien for his fees due in said case, and 
on motion of defendant’s counsel, the Court dismissed said 
suit for want of jurisdiction under the provisions of the Con- 
stitution of 1868, against the objections of the plaintiff’s 
counsel. According to my individual views upon the ques- 
tion of jurisdiction in this case, I: have no difficulty in main- 
taining it, for the reasons expressed in my dissenting opinions, 
in the cases of White vs. Hart and Davis, and Berry vs. the 
Montgomery and West Point Railroad, decided during the 
present term of the Court. This Court, however, concurs in 
this case in holding, that the counsel for the plaintiff had the 
right to prosecute the suit against the defendant to recover 
the amount due him for his fees; provided the plaintiff in 
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his action is entitled upon the trial thereof, to recover any 
thing from the defendant, and that the Court below erred in 
dismissing the case. See Gray vs. Lawson, 36th Ga. R., 629, 
Let the judgment of the Court below reversed. 





James C. & J. C. Denna, plaintiffs in error, vs, J. J 
WILLIAMS, defendant in error. 


1, When the affidavit to foreclose a mortgage is made by an attorney, 
the recital in it that he is attorney-at-law for the mortgagee, is suffi- 
cient. 

2. An affidavit to foreclose a mortgage on personal property, in Mitchell 
county, made before a Justice of the Inferior Court of Dougherty 
county, on the 24th day of October, 1866, and the order of foreclosure 
issued upon the affidavit by the Judge of the County-Court of Mitchell 
county, on 29th of October, 1866, is a legal proceeding. At that time, 
the Justice of the Inferior Court had the right to administer the oath, 
and the County-Judge had the right to issue the order. 

8. A mortgagee, whose mortgage covers property in Georgia and in Ten- 
nessee, can not be compelled by a junior mortgagee, whose mortgage 
covers part of the same property in Georgia, to go out of the jurisdic- 
diction of the Court into another State, and pursue his remedy first 
against the property in Tennessee. 

4, When there is a dispute between mortgagor and mortgagee, as to 
their respective rights under the mortgage, and the mortgagee files his 
bill, and pending the proceeding in equity, they agree to refer the 
whole question in dispute to arbitration, and an award is rendered, 
and, by the consent of both parties, is made the judgment of the 
Court, the judgment is prima facie correct, and a junior mortgagee, 
not a party to the judgment, who alleges that it operates as a frand on 
him, will be held to proof of actual fraud. When no fraudulent in- 
tent is shown, the simple fact that the senior mortgagee, whose mort- 
gage covered a growing crop and other property, was required by the 
award and judgment to pay, and did pay, a certain sum of money to 
the mortgagor, is not sufficient evidence of fraud upon the rights of 
the junior mortgagee, whose mortgage covered only the growing crop, 
to justify the jury in finding for the junior mortgagee. 


Claim. Motion for new trial. Decided by Judge CLARK. 
Baker Superior Court. November Term, 1869. 
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George P. Carmichael made to J. J. Williams, of Ten- 
nessee, 2 mortgage, beginning, “This Indenture, made and 
entered into this twenty-third day of July, 1506, between,” 
etc. and was upon “the cotton crop and corn now growing 
on the plantation of said Carmichael, in said county of Mit- 
chell, and supposed to be fifty bales of cotton, and two thou- 
sand bushels of corn, more or less,” to secure Garmichael’s 
note to Williams for $2,644, dated the 14th of May, 1866, 
and due one day thereafter. It was recorded on the first 
day of August, 1866. 

On the 24th of October, 1866, Richard Hobbs made an 
affidavit, in Dougherty county, for its foreclosure, before 
James M. Mercer, a Justice of the Inferior Court of that 
county. So much of that affidavit as is pertinent was as fol- 
lows: “ Appeared, Richard Hobbs, one of the firm of Hines 
& Hobbs, said firm being composed of one Richard K. Hines 
and said Richard Hobbs, attorneys-at-law, for J. J. Williams, 
the mortgagee within named, and who is the owner both of 
said note and said mortgage securing said note, being duly 
sworn, saith, that George P. Carmichael,” ete. This affida- 
vit was presented to the Judge of the County Court of Mit- 
chell County, and he ordered a fi. fa. to issue thereon, which 
fi. fa. the Clerk of his Court then and there issued. On the 
first of November, 1866, the Sheriff of Mitchell County 
levied this fi. fa. “on the cotton crop on the plantation culti- 
vated by the defendant in this county, being fifty bales more 
or less, and one hundred bushels of corn more or less, on said 
plantation, property pointed out in fi. fa.” | 

James C. and J. C. Denham filed a claim to the property 
levied upon. On the trial, the plaintiff read in evidence the 
papers aforesaid, and examined the sheriff as a witness. He 
testified that J. J. Bradfield, as agent of claimants, had pos- 
session of said property when he levied on it; that there was 
in the lint-room, perhaps as much as sixteen bales of cotton 
unpacked, perhaps four thousand pounds in the seed, and the 
balance was unpicked in the field; sufficient in all to make 
fifty bales; that fall, cotton sold for from twenty to thirty 
cents per pound; there were about one hundred and fifty 
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bushels of corn, worth about $1 50 per bushel; that the 
plantation was leased for the year by claimants to Carmi- 
chael ; he made the crop levied on, in 1866, as his own pro- 
perty ; they had a lawsuit, in which J. J. Bradfield was ap- 
pointed Receiver of the crop and property, and there was an 
arbitration of the cause, under which all the property was 
returned toeclaimants. 

The claimants’ attorneys moved to dismiss the levy upon 
the grounds stated in the motion for new trial, but the Court 
overruled the motion. 

The claimants read in evidence a bill, and the proceedings 
under it, in their favor against Carmichael, in which they 
complained that in 1865, when they were strangers to him, 
they sold him certain stock and farming utensils, and leased 
him for three years said plantation, took from him, for the 
rent, a note due 26th December, 1866, for $1,866 in gold, or 
its equivalent in currency, and two notes due the 25th of 
December, 1866 and 1867, respectively, for 12,500 pounds of 
ginned and packed cotton, and, as security, a mortgage on 
said property sold, on the crops to be made, and on certain 
lands in Tennessee, which, Carmichael said, had no encum- 
brance but a mortgage for $500 or $600, in favor of one 
Johnson, ete. They averred therein that one of the terms 
of the contract was, that if Carmichael failed to pay promptly, 
the lease should be rescinded. They said, that so far from 
said land in Tennessee being only encumbered as aforesaid, 
it was covered by judgments and leins, amounting in the 
aggregate to near $1,800; that Carmichael had sold some of 
the cotton crop and some of the stock, had given said Williams 
said mortgage, and was so wasteful, improvident, intemperate, 
etc., that they were in danger of losing their said demands 
against him because he was insolvent. The prayer was that 
a Receiver should be appointed, to take charge of and gather 
said crop, ete. 

Said Bradfield was appointed Receiver, and as such took 
possession of said farm and crop. In this state of facts, they 
and Carmichael agreed to submit the matter to the arbitra- 
ment and award of Fred. West, Esq. He determined that 
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the said contract of sale and lease should be fully rescinded ; 
that complainants deliver up the notes and mortgages; that 
Bradfield turn over all the property to complainants, in full 
discharge of their claims; and that complainants pay Car- 
michael $1,286 65, in full of his claims on them, and made 
other directions, as to payment of the Receiver, and the freed- 
men who worked the plantation. 

At November Term, 1866, said award was made the 
judgment of the Superior Court. The attorneys of J. J. 
Williams objected to this being done, upon the ground that 
J. J. Williams was interested; but the Court said, Williams 
was no party to the bill, and therefore would not hear his 
attorneys to object. 

They then examined BRADFIELD, who testified that he 
had held said property as such Receiver, till the award was 
made the judgment of the Court, and then he turned it over 
to claimants ; that there was very little corn, about ten hogs, 
eighteen cows, and thirteen mules and horses; that the 
claimants gathered thirty-two bales of cotton of said crop ; 
that Carmichael had, before the litigation, sold ten bales; 
that he and Mr. Davis were present at the arbitrativn as 
counsel for claimants, but Carmichael would have no attor- 
ney, though the Denhams offered to pay his attorney’s fees ; 
that the property turned over by the award was put at a 
much higher price than it would have sold for, or was 
worth. 

J. DENHAM testified: That said property was turned over 
to them at much more than its value; that the perishable 
property passed over to them by the Receiver was worth 
$1,500 or $2,000 less than similar property sold by them to 
Carmichael, who was to pay them $1,000 in gold therefor ; 
the cotton turned out to be thirty-four bales when they took 
charge of the farm, i. ¢., there was enough in lint and seed 
to make twelve bales, and the balance was in the fields ; that 
it was worth from } to } of a cent per pound to get it to 
market, and it brought a little over $100 per bale; that 
they took the property in full of their demands against Car- 
michael, and paid him said $1,286 65, by crediting his note 
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for that amount given to them for money and supplies loaned 
him through the year 1866, with which to make said crop, 

They read the testimony of one Mansfield, who said, he 
took possession of said plantation, after said judgment, on 
the 4th of November, 1866, used all diligence to get out the 
crop; that there were but thirty-two bales of cotton, weigh- 
ing about five hundred pounds each; and that he went there 
and so acted as the agent of the Denhams. 

The evidence being closed, the claimants’ attorneys re- 
quested the Court to charge the jury as follows: 

“1st. That to justify the finding of this property subject, 
they must be satisfied from the proof that the title to the 
property is in Carmichael. That if they are satisfied that 
the title of the property is in the claimauts, then it cannot 
be subject. 2d. It was competent for Carmichael and the 
Denhams to submit their claims to arbitration, and the award 
rendered in the case ought to be respected and carried out, 
so far as Denham and Carmichael are concerned. 3d. That 
the award cannot be attacked, except for fraud; and if the 
jury are satisfied that it is fair, and by it the Denhams have 
the property awarded to them, then their title is good, and 
cannot be subjected to this fi. fa. 4th. That the award thus 
ended the contract, and the whole provision of the award 
ought to be respected. That it is not only binding upon the 
parties thereto, but upon all privies, and this plaintiff, unless 
it is attacked for fraud. 5th. That if the award does con- 
clude the plaintiff, he cannot take any advantage under some 
of its terms, but must take all the provisions. 6th. That if 
the award is not to be regarded in this case, then these par- 
ties must stand by their rights under their respective mort- 
gages ; and if the jury is satisfied that the Denhams had the 
old mortgage, and that by a settlement justly made with Car- 
michael they got the title to the property, then the property 
is not subject. 7th. It was not necessary for the Denhams 
to foreclose their mortgages; they had the right either to 
foreclose or submit the same to arbitration, and if this was 
done, and they thus got the title to the property, then it is 
not subject to the plaintiff’s mortgage, as it was junior.” 
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The Court refused to give said 3d, 4th and 7th requests. 
He charged as follows: “The award of the arbitrators and 
the surrender of the property under it, binds the Denhams 
and Carmichael, and is a foreclosure of the mortgage held 
by Denham on Carmichael, and if the mortgage lien of Den- 
ham is older than the mortgage of Williams, then the award 
of foreclosure under it of Denham’s mortgage is a bar to 
Williams’ proceedings against the same property, unless it 
appears that there is in the award, or in the legal assertion 
of it, a fraud on his rights, or that his rights are injuriously 
affected. 

2d. Williams had the right to compel the Denhams to go 
to Tennessee and foreclose their lien on the Tennessee land 
before they could enforce it on the property in Mitchell 


county. And if they failed to do so, and gave up their lien 


to Carmichael, whether on their own motion or in obedience 
to the award of the arbitrators, without the consent of 
Williams, then, so far as Williams is concerned, the claim of 
$4,000 is legally extinguished and could not be enforced 
against the cotton crop of 1866, in Mitchell county, unless 
the Denhams show that the land in Tennessee is valueless, 
or that Carmichael had not title to it. 

3d. If the claim of $4,000 is extinguished, so far as Wil- 
liams is concerned, then the only claims that the Denhams 
could enforce against the Mitchell county property was 
the three notes, for twenty-five bales of cotton each, and if 
there was property enough to which the lien attached to 
secure the payment of these notes, independent of the cotton 
crop of 1866, the Denhams could not go upon the cotton crop 
until they had exhausted all the other property in their 
mortgage. If there was ample property beside the cotton 
crop of 1866 to pay these three notes, then the cotton crop 
of 1866 is subject to the mortgage lien of Williams, unin- 
cumbered by Denham’s lien. 

4th. The Denhams are bound by the award, and if the ar- 
bitrator found a balance of $1,250 00, or other sum, due 
from the Denhams to Carmichael, and that amount was paid 
to Carmichael, then the payment was in fraud of the rights 
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of Williams to that extent, whether they paid the amount to 
Carmichael or credited it on the other notes due to themselves 
not secured by their mortgage. 

If the lien on the Tennessee land was given up without 
the consent of Williams, and there is no proof that the lands 
were valueless, or the title worthless, and there was plenty of 
other property in Mitchell county to pay the three cotton 
notes, independent of the cotton crop of 1866, then Williams’ 
mortgage on the cotton crop of 1866 is unaffected, and the 
property is subject to the fi. fa. 

If there was not property enough, independent of the cot- 
ton crop, to pay the three notes, but it took part of the cotton 
added to the other property to pay off these notes, and there 
was left a balance due Carmichael of $1,250 00, or other 
sum, and that amount was paid to Carmichael or credited on 
other notes of Carmichael, then the cotton is subject to the 
fi. fa. for $1,250 and interest.” 

The jury found the whole fifty bales of cotton subject to 
the fi. fa. The claimants’ attorneys moved for a new trial 
upon the grounds: Ist. That the verdict was contrary to 
evidence in that they found fifty bales subject when claimants 
had had but thirty bales. 2d. The verdict was contrary to 
the charge of the Court contained in said 6th request. 34d, 
and 4th. It is against the weight of the evidence and the 
law. 5th. The Court erred in not giving in charge said 34d, 
4th and 7th requests. 6th Because the Court erred in refus- 
ng to dismiss the levy for uncertainty. 7th. Because at the 
date of said contract there could not bea mortgage on a 
growing crop. Because the Court erred in overruling the 
motion to dismiss the levy, because Hobbs did not show in 
said affidavit that Hines & Hobbs were the attorneys of or 
agents of Williams, and because the mortgage was dated in 
1806, and was upon its face barred, and because the affidavit 
was taken before a Justice of the Inferior Court of Dougherty 
county, and the order for fi. fa. was by the Judge of the 
County-Court of Mitchell county. 

The Court refused the new trial and error is assigned 
thereupon on each of said grounds, 
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Vason & Davis, for plaintiffs in error, said the Justice of 
the Inferior Court could not then administer said affidavit. 
Act 17th March, 1866. Gresham vs. De Launey, 34th Ga. 
R., 442. The second item of the charge is erroneous. Code, 
section 1939. Evertson vs. Booth, 19th John’s R., 493. 
Knowles vs. Lawton, 18th Ga. &., 476; cited no authorities 
upon the other points. 


Hryes & Hosss, for defendant in error, replied the affida- 
vit did show sufficiently they were attorneys of Williams. 
Code, section 3895. Besides this parties cannot raise this 
point. Code, sections 3899, 3903. The Justice of the Inferior 
Court could then administer the affidavit. Code, sections 3895, 
274, 275, 281, 194, (5 paragraph,) 282, 300, 311, 313, 287, 
(paragraph 9) 3875; Collins vs. Rutherford, 38th Ga. B., 29. 
Judgments bind only parties and privies. Old Code, sec- 
tions 4151,3496. The 2d and 3d charges were right. Old 
Code, section 3092, ete. 


Browy, C. J. 


1. The recital in the affidavit of the attorney in this case, 
that he was, with his partner, the attorney of the mortgagee, 
is sufficient compliance with section 3895 of the Code, and 
the exception to the affidavit was properly overruled. 

2. On the 24th day of October, 1866, a Justice of the In- 
ferior Court had authority to administer an oath to foreclose 
a mortgage on personal property, and on the 29th day of the 
same month the Judge of the County-Court had authority to 
issue the order of foreclosure. Such an order of foreclosure 
issued by the Judge of the County-Court of Mitchell county, 
upon an affidavit made by the attorney of the mortgagee before 
a Justice of the Inferior Court of Dougherty county, was a 
legal proceeding. 

3. We think the charge of the Court that Williams had 
the right to compel the Denhams to go to Tennessee and 
foreclose their lien-on the Tennessee land before they could 
enforce it on the property in Mitchell, was erroneous. We do 
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not understand the rule to be, that a creditor who has a lien 
on two funds, or two parcels of property, one within the juris. 
diction of the Court, and the other beyond its jurisdiction, 
will be compelled, in favor of a younger lien which covers 
only the property in this State, to go into another jurisdiction 
and pursue his remedy there, before he can proceed against 
the property in this State. The rule is correctly laid down 
in section 1939 of the Revised Code, in these-words: “As 
among themselves creditors must so prosecute their rights as 
not unnecessarily to jeopard the rights of others; hence a 
creditor having a lien on two funds of the debtor equally 
accessible to him, will be compelled to pursue the one on 
which other creditors have no lien.” 

It cannot be said that the fund or land in Tennessee which 
was shown to be covered with liens there, is equally as acces- 
sible to the claimants as the property in Mitchell county. It 
follows, therefore, that they should not be driven out of the 
State to seek their rights in another jurisdiction, when they 
have a lien on sufficient property in this State to satisfy their 
debt. If Williams wished to avail himself of the benefit of 
the lien on the Tennessee lands, he should, while the mort- 
gage was still in force, have taken the proper steps to pay off 
the mortgage to the claimants, and have taken an assignment 
and the control of it, for his own benefit.- In this way he 
might have acquired the right to go upon the Tennessee 
lands at his own expense, but he had no right to compel the 
holders of the older mortgage to go there at their expense for 
his benefit. 

4, The award made by the arbitrator in this case was not 
attached for fraud, accident, or mistake, or for any other 
legal reason. It was made the judgment of the Court, and 
must be held to be prima facie correct, and if the junior 
mortgagee claims that it operates as a fraud upon his rights, 
he will be held to proof of actual fraud, the presumption 
being in favor of the judgment. If no fraudulent intent is 
shown, the simple fact that the senior mortgagee, whose mort- 
gage covered the growing crop and other property, and was 
to secure payment of the purchase-money for the stock, etc., 
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on the plantation, as well as the annual rents, was required 
by the award and judgment of the Court to pay, and did pay, 
a certain sum of money to the mortgagor, is no sufficient evi- 
dence of fraud upon the rights of the junior mortgagee whose 
mortgage covered only the growing crop, to justify the jury 
in finding for the junior mortgagee, the more especially when 
the payment to the mortgagor was made by allowing him 
credit on a note given for money loaned him by the senior 
mortgagee to purchase supplies to make the very crop which 
is covered by both mortgages. 
Judgment reversed. 





CHARLOTTE Scort, plaintiff in error, vs. THe STATE oF 
GEoRGIA, defendant in error. 


1. The Code of Georgia, adopted by the new Constitution, forever pro- 
hibits the marriage relation between white persons and persons of 
African descent, and declares such marriages null and void. 

2, This section of the Code is not repealed by, nor is it inconsistent with, 
that part of the Constitution which declares that ‘‘ the social status of 
the citizen shall never be the subject of legislation.’’ That clause of 
the Constitution absolutely denies to the Legislature the power to pass 
laws in future regulating the social status, or compelling the two races 
to unite in social intercourse. As the laws then in existence allowed 
churches, for instance, to determine for themselves who should occupy 
their seats, and where they should sit, and permitted railroad and 
steamboat companies, and hotel-keepers to classify and assign places 
to those using their accommodations, according to social status and 
grade, as they might think proper, the Constitution puts it beyond the 
power of the Legislature ever to enact any law compelling them to 
make different classifications, or to group together in social inter- 
course those who do not recognize each other as social equals. As 
the social ‘relations of citizens are not the proper subjects of legisla- 
tion, the Constitution has wisely put the matter at rest, by denying to 
the Legislature the power to repeal or enact laws on that subject. 


See opinion of McCay, J., as to the Constitutional point. 


Criminal law. Marriages of negroes and whites. De- 
cided by Judge CLARK. Dougherty Superior Court. De- 
cember Term, 1869. 

VoL, Xxxix—21. 
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Charlotte Scott was indicted for cohabiting and having 
sexual intercourse with one Leopold Daniels, she being “an 
unmarried woman of color,” and he being “an unmarried 
white man.” On the trial, her daughter testified, that 
about three months before the trial, Charlotte came home 
from Macon with Leopold; that they said they had been 
married, and addressed and treated each other as man and 
wife, and regularly slept together. She said, “it was under- 
stood, and so considered by the family, that they were mar- 
ried, and all the family have looked upon them as man and 
wife.” This quoted testimony was ruled out, upon objection 
made by the Solicitor General. It was conceded that de- 
fendant was a negro. 

The State resting its case here, LEOPOLD DANIELS was in- 
troduced, and testified that he was a Frenchman, born in 
Leon, and was married to said Charlotte by a negro preacher 
in Macon. The Court ruled out his testimony. 

The motion for new trial recites, that said CHARLOTTE 
was introduced to show that she had had a marriage certifi- 
cate, and that it was lost, so as to prove the marriage other- 
wise, but the Court would not allow her to testify; her 
counsel proposed to have her and Leopold Daniels then 
married by the Judge, they being willing to marry, but he 
refused to perform such ceremony, saying, they might go out 
and get some one to perform it, if they could find any one 
who would. 

The evidence heing closed, defendant’s attorney requested 
the Court to charge the jury, that if the testimony showed 
that Charlotte and Leopold Daniels were married, they must 
acquit her. The Court refused so to charge, and charged 
the jury that if defendant had married Leopold Daniels; the 
marriage was null and void. She was found guilty. 

Her attorney moved for a new trial, upon the grounds 
that the Court erred in not performing said marriage cere- 
mony, in refusing to let her testify as to the loss of her mar- 
riage certificate, in rejecting that part of her daughter’s testi- 
mony quoted above, in ruling out Daniel’s testimony, in 
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refusing to charge as requested, and in charging as he did, 

and because the verdict was contrary to law and the evi- 
The Court overruled this motion, and for that error 

dence. ? 

js assigned on each of said points. 


H. Moreay, for plaintiff in error. 
R. H. WutreEty, Solicitor General, for the State. 


Browy, C. J. 


The record in this case presents a single question for the 
consideration and adjudication of this Court. Have white 
persons and persons of color the right, under the Constitu- 
tion and Laws of Georgia, to intermarry, and live together 
in this State as man and wife? The question is distinctly 
made, and it is our duty to meet it fairly, and dispose of it. 

The Code of Georgia, as adopted by the new Constitution, 
section 1707, forever prohibits the marriage relation between 
the two races, and declares all such marriages null and void. 
With the policy of this law we have nothing to do. It is 
our duty to declare what the law is, not to make law. For 
myself, however, I do not hesitate to say, that it was dictated 
by wise statesmanship, and has a broad and solid foundation 
in enlightened policy, sustained by sound reason and com- 
mon sense. The amalgamation of the raves is not only un- 
natural, but is always productive of deplorable resulfs, Our 
daily observation shows us, that the offspring of these un- 
natural connections are generally sickly and effeminate, and 
that they are inferior in physical development and strength, 
to the full-blood of either race. It is sometimes urged that 
such marriages should be encouraged, for the purpose of 
elevating the inferior race. The reply is, that such connec- 
tions never elevate the inferior race to the position of the 
superior, but they bring down the superior to that of the 
inferior. They are productive of evil, and evil only, with- 
out any corresponding good. 

I do not propose to enter into any elaborate discussion of 
the question of policy at this time, but only to express my 
opinion, after mature consideration and reflection. 
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The power of the Legislature over the subject matter when 
the Code was adopted, will not, I suppose, be questioned, 
The Legislature certainly had as much right to regulate the 
marriage relation by prohibiting it between persons of differ- 
ent races as they had to prohibit it between persons within 
the Levitical degrees, or between idiots. Both are necessary 
and proper regulations. And the regulation now under con- 
sideration is equally so. 

2. But it has been urged by the learned counsel for the 
plaintiff in error that the section of the Code under consider- 
ation is in conflict with the eleventh section of the first Arti- 
cle of the Constitution of this State, which declares that, 
« The social status of the citizen shall never be the subject of 
legislation.” In so far as the marriage relation is connected 
with the social status, the very reverse is true. That section 
of the Constitution forever prohibits legislation of any char- 
acter, regulating or interfering with the social status. It 
leaves social rights and status where it finds them. It pro- 
hibits the Legislature from repealing any laws in existence, 
which protect persons in the free regulation among themselves 
of matters properly termed social, and it also prohibits the 
enactment of any new laws on that subject in future. 

As illustrations, the laws in force when the Constitution 
was adopted, left the churches in this State free to regulate 
matters connected with social status in their congregations, 
as they thought proper. They could say who should enter 
their church edifices and occupy their seats, and in what 
order they should be classified or seated. They could say 
that females should sit in one part of the church, and males 
in another, and that persons of color should, if they attended, 
occupy such seats as were set apart for them. In all this 
they were protected by the common law of this State. The 
new Constitution forever guarantees this protection, by deny- 
ing to the Legislature the power to pass any law withdraw- 
ing it or regulating the social status in such assemblages. 
And I may here remark that precisely the same protection is 
guaranteed to the colored churches in the regulation of social 
status in their assemblages, which is afforded the whites. 
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Neither can ever intrude upon the other, or interfere with 
their social arrangements without their consent. 

The same is true of railroad and steamboat companies, and 
hotel keepers. By the law in existence at the time the Con- 
stitution was adopted, they were obliged to furnish comfort- 
able and convenient accommodations, to the extent of their 
capacity to accommodate, to all who applied, without regard 
to race or color. But they were not compelled to put persons 
of different races, or different sexes, in the same cars or in the 
same apartments, or seat them at the same table. This was 
left to their own discretion. They had power to regulate it 
according to their own notions of propriety, and to classify 
their guests or passengers according to race or sex, and to 
place them at hotels in different houses or different parts of 
the same house, or on railroads in different cars, or on steam- 
boats, in different parts of the vessel, and to give them their 
meals at different tables. When they had made public these 
regulations all persons patronizing them were bound to con- 
form to them. And those who did not like their regulations 
must seek accommodations elsewhere. ‘There was no law to 
compel them to group together in social connection, persons 
who did not recognize each other as social equals. To avoid 
collisions and strife, and to preserve peace, harmony, and 
good order in society, the new Constitution has wisely pro- 
hibited the Legislature from enacting laws, compelling these 
companies to make new social arrangements among their 
patrons, or to disturb those in existence. The law shall stand 
as it is, says the Constitution, leaving each to regulate such 
matters as they think best, and there shall be no legislative 
interference. All shall be comfortably accommodated, but 
you shall not be compelled by Jaw to force social equality 
either upon your trains, your boats, or in your hotels. The 
same remarks apply to the regulation of social status among 
families, and to the social intercourse of society generally. 

This, in my opinion, is one of the wisest provisions in the 
Constitution, as it excludes from the halls of the Legislature 
a question which was likely to produce more unprofitable 
agitation, wrangling and contention than any other subject 
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within the whole range of their authority. Government has 
full power to regulate civil and political rights, and to give 
to each citizen of the State, as our Code has done, equal civil, 
and equal political rights as well as equal protection of the 
laws. But Government has no power to regulate social status, 
Before the laws, the Code of Georgia makes all citizens equal, 
without regard to race or color. But it does not create, nor 
does any law of the State attempt to enforce, moral or social 
equality between the different races or citizens of the State, 
Such equality does not in fact exist, and never can. The 
God of nature made it otherwise, and no human law can 
produce it, and no human tribunal can enforce it. There are 
gradations and classes throughout the universe. From the 
tallest arch angel in Heaven, down to the meanest reptile on 
earth, moral and social inequalities exist, and must continue 
to exist through all eternity. 

While the great mass of the conquering people of the States 
which adhered to the Union during the late civil strife, have 
claimed the right to dictate the terms of settlement, and have 
maintained in power those who demand that the people of 
the States lately in rebellion, shall accord to the colored race 
equality of civil rights, including the ballot, with the same 
protection under the laws which are afforded the white race, 
they have neither required of us the practice of miscegenation, 
nor have they claimed for the colored race, social equality 
with the white race. The fortunes of war have compelled us 
to yield to the freedmen the legal rights above mentioned, 
but we have neither authorized nor legalized the marriage 
relation between the races, nor have we enacted laws or 
placed it in the power of the Legislature hereafter to make 
laws, regulating the social status, so as to compel our people 
to meet the colored race on terms of social equality. Such a 
state of things could never be desired by the thoughtful and 
reflecting portion of either race. It could never promote 
peace, quiet, or social order in any State or community. No 
such laws are of force in any of the Northern States, so far as 
I know, and it is supposed no considerable part of the people 
of any State desire to see them enacted. Indeed, the most 
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absolute and despotic governments do not attempt to regulate 
social status by fixed laws, or to enforce social equality among 
races or classes without their consent. 

As already stated, we are of the opinion that the section of 
the Code which forbids intermarriages between the races is 
neither inconsistent with, nor is it repealed by, the section of 
the Constitution now under consideration. It therefore stands 
upon the statute book of the State forever prohibiting all 
such marriages and declaring them to be null and void. 

Let the judgment of the Court below be affirmed. 


(WaRNER, J., furnished no opinion.) 


McCay, J. 


I concur in the judgment in this case, and in the main, I 
concur also in the reasoning of the majority of the Court, as 
to the meaning of that clause of the Bill of Rights provid- 
ing that the social status of the citizen shall never be the sub- 
ject of legislation. 

The Act providing that persons of different color shall not 
marry, is not an infringement of that provision. Marriage 
is a civil contract, regulated by law, and I see no reason why 
the prohibition against persons of different color entering in- 
to that contract is regulating the social status of the citizen, 
any more than the law regulating the age of the parties, or 
the laws fixing the degrees of their relationship, or the law 
providing that there shall be but one such contract in exis— 
tence at a time, are laws regulating the social status. They all 
stand upon the same footing. They are laws regulating the 
marriage contract, and nothing more. 

I put my concurrence solely on this ground. I do not go 
into the policy of the law. I think the Courts have nothing 
to do with that. It may be a good law, ora bad law. That 
is not my affair as a judge, my only sphere on the subject, is 
to say whether such a law is forbidden by the Constitu- 
tion. Ido not think it is. The Legislature had the right 
so to enact, just as they might say that first cousins should 
not marry, or persons under twenty-one years, or persons 
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having a particular disease or deformity, or to lay down any 
rule or repeal it, that may seem to it proper legislation. 

These, and such laws, have no bearing on the social status 
of the citizen. They still leave persons to choose their asso- 
ciates, though they provide that they shall not enter into a 
particular civil contract. 





Rog, casual ejector, and JosrpH THomas, tenant, plaintiff 
in error, vs. DoE ex. dem., JoHN Matcom, et al., defen- 
dant in error. 


When upon the trial of an action of ejectment for the recovery of a lot 

of land and the mesne profits thereof, the tenant offered to prove the 
increased value of the lot of land, resulting from the improvements 
made thereon by the tenant, as a set-off to the mesne profits claimed 
by the plaintiff, but the Court refused to allow the tenant to prove the 
increased value of the premises resulting from the improvements made 
thereon by the tenant, but restricted him to the actual value of the 
improvements put on the land by him: Held, that a fair construction 
of sections 2855 and 3416, of the Code, allows the tenant to prove the 
increased value of the premises resulting from the improvements made 
thereon by the tenant, and to set-off the value thereof, in an action for 
mesne profits within the limitation imposed by the 3416 section of the 
Code. 
When a Justice’s Court fi. fa. was backed by a Justice of the Peace 
on the 18th of October, 1832, without stating the county in which the 
act was done, and the fi. fa. was levied upon the land on the 19th 
October, 1831, by a Constable of Lee county, who turned the same 
over to the Sheriff, who sold the land in February 1832: it was a 
fair legal presumption, that the Justice who backed the fi. fa. was a 
Justice of Lee county: especially, after so long a period of time has 
intervened since the sale of the land. 


(Browy, C. J., dissents as to the last head note.) 


(McCay, J., did not preside in this cause.) 


Fjectment. Motion for new trial. Decided by Judge 
JAMES M. CLARK. Sumter Superior Court. April Term, 
1869. 
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This was ejectment upon the several demises of John Mal- 
com, Hillman Hawks, et. al., against John Thomas, tenant 
in possession, for land lot No, 43, in the 17th district of 
originally Lee, now Sumter county. 

The plaintiff introduced at the trial as his muniment of 
title to said lot, the following evidence: A grant from the 
State to Charles Weeks, of Adam’s District, Morgan county, 
dated February 38d, 1832; a deed from John Kinney, as 
sheriff of Sumter county, to Dennis Hill, dated February 
7th, 1832, made in pursuance of a sale by him, as such 
sheriff, on that day, under a fi. fa. in the following words 
and figures : 


“Grorcia, Morcan County. 

‘You are hereby required that of the goods and chattels of Charles 
Weeks, you make the sum of twenty-five dollars and twenty-five cents, 
which was adjudged to James Clark, as his debt, November the 16th, 
1820, as his debt, with interest from the 14th March, 1819, $1 25 costs, 
cost 31} cents for this execution; make the above sum of money: here- 
of fail not. Given under my hand this 14th Feb’y. 1821. 

Frep’k Hevenseck, J. P.’’ 


“No property found in this District to satisfy this execution. May 
2d, 1823. THomas BLoopwortH, Constable. 


‘“Groraia, Newton County. 
‘To any lawful officer to execute. January 21st, 1830. 
Ricuarp Kennon, J. P. 


“‘No property found to levy this fi. fa. on, January 22, 1830. 
Joun Pucker, Constable. 


“October 28th, 1831, this is to any lawful officer to execute and re- 
turn. Joun A. Burg, J. P. 


“Groreia, Lee County. 
“October the 29th, 1831. Levied the within fi. fa. on lot No. 43, in 
the 17th district of the county, the property pointed out by the plaintiff. 
Levi Spencer, Constable. 


“The above levy sold for twenty-six dollars, deducting the plot and 
grant and costs. Rec’d of John Kenney, Sheriff, eleven dollars 12} cts. 
of the within fi. fa. Feb’y. 7th, 1832. Dennis Hitt.” 


One of the witnesses to this deed, was one Winn, who 
signed as Justice of the Inferior Court. 
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This deed and ji. fa. were objected to as evidence, because 
of certain alterations and erasures apparent on the deed, and 
because the fi. fa. was not directed to any officer, did not 
show in what district of Morgan county the judgment on 
which the fi. fa. was founded, was entered, nor did it ap- 
pear to have been backed by a Justice of the peace of Lee 
county before it was levied on said lot, because the fi. fa, 
and entries on it did not authorize the constable to make the 
levy, or the sheriff to make the sale so as to pass title. All 
these objections were overruled. 

Plaintiff’s attorney traced title down from Hill to Malcom 
and Hawks. They then introduced the defendant, and 
showed by him the locus in quo ; his possession at the begin- 
ing of the suit, 10th of March, 1860; that one hundred 
acres of said lot were cleared and in cultivation by him ; that 
these acres were worth three dollars per acre for rent for each 
of the three years Jast past, and that the improvements of 
the place by him was worth fifty cents per acre for the same 
time. Whether he meant fifty dollars or fifty dollars per 
annum, does not appear. While he was on the stand he pro- 
posed to testify for himself, on cross-examination, that these 
improvements which he had made, rendered the lot more 
valuable by five hundred dollars, than if the improvements 
had not been made. Upon objection taken, the Court re- 
jected this testimony, saying that he might prove and set-off 
the actual value of the improvements, but no more. 

Here the plaintiff closed. The defendants read in evidence 
a transfer of said fi. fa., dated 10th of December, 1826, by 
James Clark to James Blassingame. This began: “This 
day received of James Blassingame, thirty dollars in full 
satisfaction for a judgment, (describing said judgment) and 
ended, “and I do hereby assign over and transfer the said 
julgment to James Blassingame, with leave to use and con- 
trol the execution thereon for his individual benefit, not hold- 
ing myself responsible for the same in any event.” Then 
another transfer as follows: “Dennis Hill has the control 
of the within for me, this 30th Jan’y, 1832. 

JAMES BLASSINGAME.” 
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When this evidence was concluded, defendant’s attorney 
moved to rule out the said fi. fa. and deed made under it, 
upon the ground that the fi. fa. was satisfied. The Court 
overruled the motion. 

Next they read a deed from Green M. Wheeler, sheriff, to 
James White, by sale under a Justics Court fi. fa. against 
said Weeks, dated the 7th of February, 1843, (the produc- 
tion of the fa. fia. was waived) a deed from White to C. J. 
Martin and W. J. Patterson, dated 12th October, 1858, and 
a deed from Martin and Patterson, to said Thomas, dated 
the 13th of November, 1860 ; a deed made by Thomas Mer- 
rill, as attorney in fact of Charles Weeks, on the 17th of De- 
cember, 1838, to Solomon Shelgrove, Jr., under a power of 
attorney, to Merrill, dated 17th July, 1834; a deed from 
Shelgrove’s administrator to said Thomas, dated 6th of De- 
cember, 1859. 

They then read the Act of the General Assembly organiz- 
ing Sumter county, which was assented to on the 26th of 
December, 1831. In it certain persons were named as com- 
missioners, “with authority to superintend the election of 
Justices of the Inferior Court, and other county officers, and 
to appoint the times and place of holding said elections, and 
select the place of holding the Superior and Inferior Courts, 
and to do and perform all other acts preparatory to the or- 
ganization of said county,” and with authority to purchase, 
lay off into lots, and resell a lot of land, and use the pro- 
ceeds for building a court-house and jail. They read also, 
a certificate of the Secretary of the Executive Department, 
showing who had been Justices of the Inferior Court of 
Sumter county. Said Winn’s name was not in the list. They 
also showed that said Kinney, sheriff, was commissioned on 
the 12th of January, 1832, that it was in July, 1832, before 
the said commissioners bought and sold a lot for said pur- 
pose. This was shown by way of demonstrating that Kin- 
ney could not have possibly advertized and sold said lot after 
he was commissioned and before the date of sale as given in 
his deed. 

The defendant’s attorney requested the Court to charge the 
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jury that if they were satisfied from the evidence, that on the 
10th of December, 1826, James Clark transferred and as- 
signed the execution and judgment to Blassingame, for full 
payment and satisfaction then made to him by Blassingame, 
a sale under the fi. fa. thereafter was void and passed no 
title, and that after said transfer Blassingame could not have 
said land sold under said fi. fa. 

The Court refused so to charge, but charged among other 
things, as follows: “If John Kinney, as Sheriff of Sumter 
county, on the 7th of February, 1832, did sell under the ex- 
cution in favor of Clark, against Charles Weeks, said lot 
(No. 43,) as the property of Weeks, the purchaser at said 
sale got a good title whether the sale of the land had been 
advertized according to law or not, if the purchaser had no 
notice of such irregularity. 

The jury found for the plaintiff the premises in dispute, 
with $250 00 for mesne profits, with costs. 

Thereupon defendant’s attorney moved for a new trial, up- 
on the grounds that the Court erred in not rejecting the deed 
from Kinney, sheriff, and said Justices’ Court fi. fa. under 
which it was made, and in not afterwards ruling them out 
when requested ; in not allowing proof of the increased value 
of the premises by reason of the improvements made on it 
by the defendant ; in refusing to charge as requested, and in 
charging as he did, and because the verdict was contrary to 
the charge, to the evidence and the law. 

The Court refused a new trial, and that is assigned as error. 


Lyon & DEGRAFFENRIED, for plaintiff in error. 


J. J. SCARBOROUGH and W. A. Hawxrns, for defendants 
in error. 


WARNER, J. 


The error assigned to the judgment of the Court below in 
this case, is the overruling the motion for a new trial upon 
the several grounds stated therein. It is the unanimous 
judgment of this Court, that a new trial should be granted 
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on the ground, that the Court below erred in ruling out the 
defendant’s evidence in regard to the increased value of the 
premises, resulting from the improvements made thereon by 
the tenant, as a set-off against the mesne profits thereof, 
claimed by the plaintiff. The 3416th section of the Code 
declares that “a trespasser cannot set-off improvement: in 
an action brought for mesne profits, except when the value 
of the premises has been increased by the repairs, or improve- 
ments, which have been made. In that case the jury may 
take into consideration the improvements, or repairs, and 
diminish the profits by that amount, but not below the sum 
which the premises would have been worth without such 
improvements or repairs.” The 2855th section of the Code 
declares that, “against a claim for mesne profits, the value 
of improvements made by one bona fide in possession under 
a claim of right is a proper subject matter of set-off.” The 
point in the case is, whether the defendant ought to have 
been allowed to prove upon the trial the increased value of 
the premises in dispute, resulting from the improvements 
made thereon by him, or whether he should have been re- 
stricted to the actual value of the improvements and repairs, 
without regard to the increased value of the premises in dis- 
pute as resulting therefrom. If a trespasser can set-off im- 
provements which have increased the value of the premises 
against the mesne profits, surely one who is bona fide in pos- 
session of the premises sued for, under a claim of right, should 
be allowed to do so under the restriction specified in the 
latter part of section 3416. 

The Chief Justice is of the opinion that the Court below 
erred in not ruling out the Justice’s Court fi. fa., which 
was levied on the land by a constable in Lee county, because 
the fi. fa. was not backed by a Justice of that county. Iam 
of the opinion that the Court below did not err in admitting 
the Justice’s Court fi. fa. in evidence, upon the statement of 
facts as presented by the record. This fi. fa. was an ancient 
document, and the sale took place under it in February, 
1832. The two last entries made on it are as follows: “Oc- 
tober 28th, 1831. This is to any lawful officer to execute 














334 SUPREME COURT OF GEORGIA, 


— Thomas vs. Maleolm et al. 





—. 


and return. John A. Burk, J. P.” The county in which 
this official act of the Justice was done is not stated, but on 
the next day thereafter the ji. fa. was levied upon the land 
in dispute by a constable of Lee county in the following 
words: “ Georgia, Lee county. October 29th 1831. Levied 
the within fi. fa. on lot number 43, in the 17th District of 
this county; the property pointed out by the plaintiff. 
Levi Spencer, Constable.” In view of the fact that the fi, 
fa. was backed the day before the levy of the constable of 
Lee county was made on the land, I think it is a fair legal 
presumption, especially after such a lapse of time, that Burk, 
the justice who backed the fi. fa., was a Justice of Lee 
county ; the constable would not have been authorized to 
execute it, unless it had been so backed, and yet he did exe- 
cute the same and returned it to the sheriff, who sold the 
land. In the case of Hollingsworth vs. Dickey, 24th Ga. R., 
434, this Court held, that it would presume that an entry on 
a Justice’s Court fi. fa. in these words: ‘“ No personal prop- 
erty to be found to levy this fi. fa,” was made by a constable 
of the county where the defendant resided, and where the 
judgment was obtained, though it was not mentioned by the 
constable who made the entry, in what county it was made. 
This Court, (as indeed all Courts do,) has gone very far in 
presuming that all officers have performed their duty, in 
upholding judicial sales made by them under the process of 
the Courts, especially when a great length of time has inter- 
vened. 

There were several other points made in the record besides 
those specially noticed heretofore, but we find no error in the 
rulings of the Court below upon them. Let the judgment 
of the Court below be reversed. 


Browy, C. J., concurred as follows : 


I agree with the Judge delivering the opinion in the judg- 
ment of reversal for the reason given by him. I am also of 
opinion that the Judge of the Superior Court should have 
ruled out the Justice’s Court fi. fa. on the trial, on the ground 
that it issued from a Justice’s Court of Morgan county, and 
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was levied upon land in Lee county, when it had not been 
backed by a Justice of the Peace of said county, so as to 
authorize a constable of that county to make the levy. 

While I would make every reasonable presumption in 
favor of a sale under an old Justice’s Court fi. fa., I do not 
think we are justified in presuming that a Justice of the 
Peace, who backed the fi. fa. without specifying for what 
county he acted, belonged to, or was a Justice for, any par- 
ticular county. 





HamMuin J. Cook, plaintiff in error, vs. F. P. Sarru e¢ al., 
defendants in error. 


A bill was filed against Frank P. Smith and D. Smith, by a creditor of 
the former, charging a combination between the defendants to defraud 
the creditors of Frank P. Smith. Frank P. Smith, alone, answered 
the bill and moved to dissolve the injunction as to himself: eld, 
That it was error in the Court to hear the motion until the other de- 
fendant, who was in fact the principal defendant, had answered. 


Equity practice. Injunction. Decided by Judge J. M. 
Ciark. Baker Superior Court. November Term, 1868. 


Cook filed, in September, 1868, a bill in equity, contain- 
ing the following averments: On the 8th of May, 1868, F. 
P. Smith and himself agreed, to enable F. P. Smith to carry 
on his farm in said county, that Cook should accept his draft 
for $3,889 17, and for other sums thereafter, and that F. P. 
Smith would secure him by a mortgage on his entire crop of 
cotton then growing on his plantation in said county, and 
would deliver the cotton at Cook’s warehouse, in Albany, 
Georgia, by or before the 6th of January, 1869. The draft 
was accepted and the mortgage was made and delivered. By 
this assistance F. P. Smith grew a crop of cotton which will 
yield say fifty bales. Recently, F. P. Smith made a colorable 
sale of his entire crop to his brother, Dock Smith, with intent 
to defraud Cook. With this intent the two have sent three 
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bales of said cotton to Rust & Johnson, warehousemen, of 
Albany, and Dock Smith has sold one bale, and appropriated 
the proceeds to his own use. F. P. Smith is threatening to 
leave the State, and he and Dock Smith are both insolvent, 
The main portion of the crop is ungathered, and is in danger 
of being lost. Besides said acceptance, Cook accepted other 
drafts for F. P. Smith, amounting to, say $800 00. 

He prayed for an answer and account by both of said par- 
ties, ne exeat against F. P. Smith, injunction against both 
from interference with the crop, and that a Receiver should 
take charge of the same. The bill was sanctioned, injunction 
and ne exeat issued, and a Receiver was appointed. After- 
wards, in October, Cook filed a supplemental bill changing 
the averrments as follows: Said draft was the result of an 
account and settlement between him and F. P. Smith, for 
advances, acceptances and provisions before that furnished 
by him to F. P. Smith, and a draft for $3,000 00 drawn hy 
R. M. Scurry and F. P. Smith, payable to R. 8. Williams, 
due 15th September, 1857; said Dock Smith and R. M. 
Scurry, now non-resident in this State, and R. S. Williams 
farmed together under the style of R. S. Williams & Co., and 
sometime in 1867 Williams sold out his interest in the then 
growing crop for $3,000 00, and said draft was drawn to pay 
that sum, and Cook accepted and paid the draft ; in drawing 
this draft F. P. Smith was acting only as the agent of Dock 
Smith, and himself acquired nothing by said sale, or, if he 
acquired any interest, it was only to protect Dock Smith 
from loss; a part of the consideration of said $3,889 17 
draft were two drafts accepted and paid by Cook, drawn by 
Seurry and Smith for Dock Smith, dated July 2d, 1867, and 
one due September 8th, 1867 for $800 00, and the other for 
$200 00, due 2d September 1867 ; Cook accepted and paid 
three other drafts drawn by F. P. Smith on Cook to enable 
IF, P. and Dock Smith to make their crop during 1868, to- 
wit: one due Ist November, 1868, for $210 39; one due 
15th November, 1868, for $306 51, and the other due 15th 
December, 1868, for $150 00. 

Intending to defraud Cook, F. P. Smith substituted his 
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own draft for said dratts of Dock Smith and said Scurry, in 
order to release Dock Smith. After this, F. P. Smith colo- 
rably sold “the Frank Smith plantation” with the horses, 
mules, stock, cattle, hogs, corn, fodder, wagons, tools, ete., 
(except the growing crop of cotton,] to Dock Smith. In 
order to deceive Cook, F. P. Smith, when he drew said large 
draft, said he would make from forty to seventy bales of 
cotton, and that forty of them would pay the draft. Cook 
believed all this. But in fact, F. P. Smith will not make 
over twenty bales of cotton, and part of that will go to pay 
the laborers. Cook furnished provisions, etc., to F. P. Smith 
to carry on the farm, and he let Dock Smith have part of 
them in order to make his crop unencumbered. He fears that 
Dock Smith will sell the land and F. P. Smith will sell the 
promises of Dock Smith to pay for it, unless they are re- 
strained, inasmuch as both are insolvent. The additional 
prayer was that the Receiver should take charge of the land, 
and that it should be sold to pay Cook, and that injunction 
issue to prevent the said transfers. The Chancellor sanctioned 
the bill and granted the order as prayed for. 

The bill was served on each of the Smiths, the supplemen- 
tal bill was served on F. P. Smith, and a copy was left with 
him for Dock Smith. F. P. Smith only, answered the bill. 
He denied having sold his cotton crop to Dock Smith, or 
that said three bales had been sent from the plantation, or 
that Dock Smith had sold the one bale ; he denied intending 
to leave the State; he denied acting for Dock Smith in 
drawing said large draft, and said that Cook asked him to 
assume the whole indebtedness of Scurry and Smith, because 
they were insolvent, and he drew the draft bona fide for that 
purpose ; he said he did not sell to Dock Smith with “the 
F. P. Smith plantation” anything but six mules, wagons, 
plantation tools, one hundred bushels of corn, and about 
three or four thousand pounds of fodder. In 1858, F. P. 
Smith bought one-half interest in said plantation from his 
father, at $1,800 00, and of this, he owed his father $200 00 
in January, 1867. In February, 1867, he bought from his 
father the other half of the plantation, stock, tools, etc., for 
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$2,834 34 on a credit; Dock Smith brought these claims on 
F. P. Smith from his father, and F. P. Smith being involved 
by the operations of 1867, sold out to Dock Smith as afore. 
said at $3,800 00, which was paid by claims held on him by 
Dock Smith. He denied the statement as to making from 
forty to seventy bales of cotton. He said he had more pro- 
visions than he needed and sold some to Dock Smith on 
credit, which was yet unpaid. He denied that Dock Smith 
had had any control of his crop except for a short time as 
overseer. All the other statements were admitted, save that 
he said that all had been done bona fide. 

When this answer was filed, solicitors for the Smiths, upon 
it alone, moved to dissolve the injunction, etc. Cook’s solic- 
itors objected to a hearing until Dock Smith answered. His 
objection was overruled, the argument was heard, and the 
injunction was dissolved as to Dock Smith. Of this com- 
plaint is made here. 


Srrozier & Situ, (by R. Lyon,) for plaintiff in error. 
Vason & Davis, J. J. HAwt, for defendants. 


McCay, J. 


The only point made in this case is that it was error in the 
Court to dissolve the injunction on the answer of F. P. 
Smith alone, and before the other defendant answered. 

The defendant who failed to answer was the principal de- 
fendant. He it was who was charged with the fraud. F. 
P. Smith is alleged to be a mere instrument. In such cases 
the rule is imperative, that at least the principal defendant 
must answer. Daniel’s Chan. Practice, 1823, and note with 
authorities. The general rule is that all the defendants must 
answer, (Daniel’s Chan. Practice, 1823,) unless the parties 
be some of them merely formal or inaccessible. 

Here the principal defendant has failed to answer. We 
think the Court ought to have required the other answer. 
These men were brothers, and the record shows that all the 
truth is not set forth. 

Judgment reversed. 
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Bens. GREEN & PHituie WEsT, plaintiffs in error, vs. B. F. 
Cock & JNo. THompson, adm’rs, defendants in error. 


(McCay, J., having been of counsel in it, did not preside in this?case.) 


This Court will not control the discretion of the Court below in refusing 
to grant a new trial in a case where no rule of law has been violated, 
and when it appeared from the evidence in the record, that substantial 
justice has been done between the parties. 


Claim. Practice. Evidence. Tried before Judge Jas. M. 
CxuaRK. Lee Superior Court. March Term, 1869. 


Cock and Thompson, as administrators of Robert Thomp- 
son deceased, had a mortgage fi. fa., in their favor, against 
A. H. Phillips, levied upon lot, No. 293, 14th District, Lee 
county, and Green and West claimed it. 

The plaintiffs read in evidence the mortgage fi. fa., founded 
on a mortgage dated the 12th of April, 1856, covering said 
lot and many others; a grant of said lot from the State to 
Jethro Summers, dated the 22d of October, 1835; a deed 
from Summers to Mary Hambleton, and a deed from her to 
the defendant, Phillips, dated the 19th of January, 1846, and 
closed. 

Claimants then showed by parol, that in 1852 or 1853, 
defendant by deed of gift conveyed the land to his son-in- 
law, Williams, that he held it for a year or so, and sold and 
conveyed it to Roberts, who made a crop there, and ran 
away in 1856, leaving one Drawhorn, as his tenant, on the 
lot. The witness said that he and Hodges witnessed this 
last deed, and that he never witnessed any other deed be- 
tween the parties. The same facts as to these deeds were 
shown by Hodges. The following facts were shown by 
parol. The lot was levied on by a fi. fa., in favor of Ban- 
croft vs. Roberts, and was legally sold on the first Tuesday 
in May, 1856, and claimants bought it. The originals were 
lost, and the records were burnt. 

At the sale, Mr. Warren gave notice that Roberts had not 
paid the purchase-money for said land; that Williams had 
traded Roberts’ note for the purchase-money to Rouse for 





340 SUPREME COURT OF GEORGIA. 





Green & West vs. Cock & Thompson, adm’rs, 








another lot, and Rouse afterwards owed Phillips; that de- 
fendant in fi. fa. and Cock were present at the sale. The 
ji. fa. was issued in 1854 or 1855; the lot was not levied on 
and sold by number, but as the lot whereon Drawhorn re- 
sided, in said district. Cock and Thompson, at the same 
sale, bought all the other lands in said mortgage named, 
Warren had from Rouse said note for collection, and was 
instructed to sue in the name of Williams, to assert the ven- 
dor’s lien. Phillips called on Warren for this note, and said 
he had bought it from Rouse and wished to take it. War- 
ren would not deliver it, because Phillips would not pay his 
fee. This note was read in evidence. It was for $2,400, 
dated 22d December, 1854, due Ist of January, 1856. They 
read the deed from said sheriff to claimants, dated the 6th of 
May, 1856, and a deed from Cock and Thompson, as such 
administrators, conveying said other lots mentioned in the 
mortgage, and a bill in equity filed by Cock and Thompson, 
as such administrators, against one Hayslip and the sheriff, 
enjoining the sale of said mortgaged lots. It has no sanc- 
tion, no process, no date. 

In rebuttal, the plaintiff in fi. fa. read in evidence an order 
of said Court, at March Term, 1859, giving them control of 
a fi. fa., in favor of Lindsay, guardian, against A. N. Phillips, 
and Cock and Thompson, securities, for $9,620 16, and the 
suit and judgment on which it was founded, and another 
mortgage by Phillips to claimants, dated the 14th of May, 
1856, on other lots, as indemnity for their standing his secu- 
rity. They then handed to a witness, a deed from Roberts 
to A. H. Phillips, conveying said lot, on the'first of Febru- 
ary, 1856. The witness to the deed recognized his signature 
thereto, but recollected nothing of the delivery. Cock testi- 
fied, that he got said deed from among certain papers which 
Phillips or his lawyers turned over to him when he took the 
mortgage of indemnity; that $5,347 was still due on said 
fi.fa., of which they had taken the control. They read in 
evidence, over objection made, the deed to another lot, which 
was witnessed by the person who said he had never wit- 
nessed but one. 


——————— 
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Plaintiffs’ attorney opened the argument, and had been 
replied to by claimants’s attorney, and they got into a dis- 
pute as to whether the deed from Roberts to Phillips had 
been read in evidence, and the Court allowed them then to 
read it, though the claimants’ attorney objected thereto. 

The Court charged the jury: Ist. If you believe from the 
evidence that A. H. Phillips was the owner of this lot, after 
this debt was contracted, and gave it to his son-in-law, Wil- 
liams, and Williams sold it to Roberts, and took his note for 
the purchase-money, which he never paid, and Phillips after- 
wards obtained possession of the note, by paying for, or 
agreeing to pay for, another lot for Williams, and then todk 
a conveyance from Roberts for the lot back to himself, and 
West and Green afterwards bought it at sheriff’s sale, as the 
property of Roberts, with notice that Roberts had no title, 
that he had paid no part of the purchase-money, then the 
land is subject to this fi. fa. 2d. If Phillips, being in- 
solvent, gave the lot to Williams, it was in fraud of his 
creditors, and therefore void; but if he was only indebted, 
and not insolvent, and made the gift with no such intention, 
but only to make an advancement to Williams, the deed was 
not fraudulent, but Williams got a good title against Phillips’ 
creditors and others. But if Roberts or claimants bought 
without knowledge of the fraud by Phillips, they are not 
affected thereby, and if claimants, without notice of the fraud, 
bought at sheriff’s sale, under an execution older than the 
mortgage of plaintiffs’ in fi. fa., the title is good against 
them, unless the title is defeated by some other circumstance. 

The jury found the property subject. Claimants’ attor- 
neys moved for a new trial, upon the grounds that the Court 
erred in admitting the deed from Phillips to Roberts to an- 
other lot, because of irrelevancy ; in admitting the deed after 
argument had been had; because the first part of the charge 
is hypothetical, and because the verdict was contrary to law, 
etc. 

The Judge refused a new trial, and this is brought up for 
review on said grounds. 
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Frep. H. West (by the Reporter), for plaintiffs in error, 
W. A. Hawgrns, R. Lyon, for defendant. 


WARNER, J. 


The error assigned to the judgment of the Court below in 
this case is, in overruling the motion for a new trial. In 
carefully looking through the entire record in this case, we 
find no legal grounds of error which will authorize this 
Court to set aside the verdict found by the jury upon the 
facts therein contained. In our judgment, substantial jus- 
tice has been done between the parties, and there was no 
error in the refusal of the Court below, to grant a new trial, 

Let the judgment of the Court below be affirmed. 





Martin Dooty, plaintiff in error, vs. JAMES P. IsBELL, 
defendant in error. 


Where on the trial of a claim case it appeared that the levy was made on 
the 4th of November, 1868, on a fi. fa. issued upon the 13th of No- 
vember, 1861, and the claimant showed title from the defendant in fi. 
fa. and possession more than four years before the levy, and there was 
no evidence that claimant had notice, at the time of the purchase, of 
the existence of the judgment: Held, that the land was discharged 
from the lien of the judgment, and that the verdict of the jury finding 
the'land not subject, will not be disturbed. Warner, J., dissenting. 


Claim. Homestead. Prescriptive title.Decided by Judge 
Parrott. Whitfield Superior Court. April Term, 1869. 


On the 29th of October, 1861, Dooly obtained a judgment 
against one Forsyth, upon which a fi. fa. was issued on the 
13th of November, 1861. On the 4th of November, 1868, 
this fi. fa. was levied upon a lot of land in said county, as 
Forsyth’s property. Isbell, as trustee for his children, claim- 
ed the land. 

On the trial of the claim, Dooly’s attorneys showed that 
Forsyth had had possession of said land as his own, after the 
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date of the judgment, and closed. Isbell’s attorneys read in 
evidence a deed, whereby, on the 3d of March, 1868, For- 
syth conveyed said land to Isbell, as such trustee. They 
then tendered an exemplification of a record, showing that 
said land had been set apart as a homestead for said Isbell, 
as such trustee. This was objected to because it was irrelev- 
ant, and because it was made after the lien of Dooly on the 
land had attached. The objections were overruled, and the 
record was read. 

“There being no dispute about the facts, and the question 
being simply one of law, as to what effect was to be given to 
the proceeding setting apart this lot to the claimant, as trustee, 
the jury, under the instructions of the Court, found that the 
property was not subject.” 

Counsel for Dooly say that the Court erred in admitting 
said evidence, and in his said instructions to the jury. 


E. P. Epwarps, Dawson A. WALKER, W. K. Moore, 
for plaintiff in error, cited 1st section of Art. VII Consti- 
tution of 1868, and the Act of October 3d, 1868, in compari- 
son with Act of December 11th, 1841, Cobb’s N. D., 389, 
and the Act of 1843, Ib. 390, Code, section 2013 ; Maxey, 
Jordan & Co., vs. Loyal, 38 Ga. R.; 1st Kelley R., 193, and 
Code, section 1944. 


J. A. R. Hanks, for defendant, cited 14th Ga. R., 454, 
as to proper construction of said Act of 1868, and said clause 
of the Constitution, and Ogden vs. Saunders, 12, Wheat. R., 
351-3, Bronson vs. Kenzie, 1st Howard’s R., 315, Van 
Hoffman vs. the City of Quincey, 4th Wallace’ R., 553, and 
Cutts & Johnson vs. Hardee, 38th Ga. R., to show that the 
Act of 1868 was constitutional, 


McCay, J. 


The argument of this case at the hearing, was mainly in 
the constitutionality and construction of Article VII of the 
Constitution of 1868, but if the verdict of the jury is right 
in the case, it ought to stand, even if the homestead provis- 
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ion of the Constitution does not apply, as between these 
parties. Whether it does apply or not, we do not decide, 
The verdict of the jury is sustainable on the ground de- 
cided by this Court, at this term, in the case of Nathan Chap- 
man vs. Warren Akin, from Bartow county. The plaintiff 
in the fi. fa. did not make his levy within the time prescrib- 
ed by the Code, section 3525, after the property had gone in- 
to the possession of an innocent bona fide holder. The evi- 
dence shows that the property was bought by Isbell, on the 
3d of March, 1863, and the evidence does not show that 
he had any notice of this fi. fa. The levy was made No- 
vember 4th, 1868. The law, it is true, carries the lien of 
the judgment over upon the property of the defendant into 
the hands of an innocent bona fide holder, but it is upon the 
condition that he asserts it in four years after the transfer. 
We held, in the case of Chapman vs. Akin, at this term, 
that this was not a statute of limitations, but a condition put 
by law, upon the plaintiff’s lien, like the duty to record a 
mortgage, or to enter a mechanic’s lien, and that if the plain- 
tiff fail to comply with the condition, as against an innocent 
purchaser, the lien is gone. What is the difference in prin- 
ciple between this case and the case of a mortgage? In case 
of a mortgage, the lien exists by the contract; it is not good 
against subsequent purchasers without notice, unless it is re- 
corded ; and it is wholly immaterial why it is not recorded ; 
neither death nor accident, nor war, nor minority, nor mar- 
riage excuses. There must be either record or notice, to 
make the mortgage good against an innocent purchaser. So 
too of a judgment lien against an innocent purchaser without 
notice ; it must be levied in four years; that is the condition 
on which it is permitted to follow property into the hands 
of third persons. And that condition must be performed. 
That the plaintiff in fi. fa. has been prevented by accident, by 
the act of God, as death, by minority, by war, by marriage, 
or by any hindrance, except one put in his way by the claim- 
ant himself, is no excuse. The claimant is himself, an inno- 
cent purchaser, and is entitled to protection if the plaintiff 
does not perform the conditions upon which the law permits 
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him to pursue property in possession of defendant, at the 
date of the judgment, over into the hands of innocent pur- 


chasers. 
Judgment affirmed. 


Brown, C. J., concurred, but furnished no opinion. 
WARNER, J., dissenting. 


The facts in this case as disclosed by the record are, that 
Dooly, the plaintiff, levied his fi. fa. on the land as the pro- 
perty of Forsyth, the defendant in fi. fa., in satisfaction of a 
judgment dated the 29th day of October, 1861, proved the 
defendant, Forsyth, to have been in possession of the land 
subsequent to the date of the judgment, and closed his case. 
The claimant introduced in evidence a deed from Forsyth, 
the defendant in execution, dated March 3d, 1863, to himself 
for the land in dispute, and an exemplification from the 
Court of Ordinary, setting apart to him this land as a home- 
stead. The only question made and decided in the Court 
below, and the only question made on the argument before 
this Court was, whether Isbell could claim a homestead in 
the land as against Dooly’s judgment lien, upon the state- 
ment of facts before recited. There was no question made 
or decided in the Court below, and none made before this 
Court as to the statutory bar of four years possession. There 
is no evidence in the record as to the length of time the 
claimant had been in possession of the land, or whether he 
had ever been in possession of it, and yet the majority of the 
Court wholly ignore the question decided in the Court below 
upon which error is assigned here, and have proceeded to 
dispose of the case upon an assumed state of facts which 
do not appear in the record, and upon a point which was 
never raised or decided by the Court below, nor discussed 
before this Court. The majority of the Court assume in their 
judgment, that the party claiming the homestead in the land 
had been in possession of it for four years as a bona fide pur- 
chaser for a valuable consideration. There is no evidence in 
the record as to the length of time Isbell was in possession of 
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the land, or whether he was a bona fide purchaser of the land 
from Forsyth, the defendant in execution, for a valuable con- 
sideration or not. To have constituted Isbell a bona fide 
purchaser of the land as provided by the 3525th section of 
the Code, three things were necessary to have been proved 
on the trial. First, that he did not have notice of the exist- 
ence of the judgment against Forsyth at the time he purchased 
the land from him, (for if he did have notice of it, the 
legal presumption is, that he purchased the land subject to 
the lien of the judgment, and paid that much less for it); 
second, that he paid a valuable consideration for the land; 
and third, that he had been in possession of the land as such 
bona fide purchaser for a valuable consideration, for four 
years. 

This evasion of a grave question made and decided in the 
Court below, and disposing of the case upon an assumed state 
of facts, not made by the record is, to say the least of it, set- 
ting a very bad example for the other Courts in the State to 
follow. Upon the facts of the case, as made by the record, 
my judgment is, that Forsyth, the defendant, would not be 
entitled to a homestead in the land, as against the plaintiff’s 
judgment, which is dated the 29th of October, 1861, for the 
reasons stated in Hardeman vs. Downer, decided during the 
present term; second, because Isbell, who purchased the land 
from Forsyth in March, 1863, has no legal estate in the 
land which entitles him to a homestead thereon as against 
the plaintiff’s judgment lien upon the land, which was created 
and attached thereto whilst Forsyth was the owner thereof. 
In no view of this homestead question, in my judgment, can 
a judgment debtor be allowed to divide out his estate, by 
selling the same to different purchasers, and each purchaser 
thereof be entitled to a homestead in each tract conveyed by 
the judgment debtor, and the judgment debtor himself to 
have a homestead in that portion of his land not conveyed, 
and thus absorb his entire estate by the multiplicity of home- 
steads, thereby defeating altogether the claims of his judg- 
ment creditors. The pertinent inquiry is how many home- 
steads can a judgment debtor have allowed out of his estate 
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against which no judgment can be enforced? This question 
was properly made by the record in this case, but the major- 
ity of the Court have thought proper to dispose of the case 
without answering the question. 

I am of the opinion the judgment of the Court below 
should be reversed. 





NaTHAN CHAPMAN, plaintiff in error, vs. WARREN AKIN, 
defendant in error. 


1, A fi. fa. levied upon real estate in 1859, unexplained, is not such 
presumptive evidence of payment as to prevent a levy on other prop- 
erty in 1867, when the fi. fa. is not dormant. 

2. Akin held a judgment dated in 1859 against Stone; Bronson, in De- 
cember 1862, purchased the tract of land in dispute from Stone, bona 
fide, and went into possession, and afterwards sold it to Chapman, who 
succeeded him in the possession, which has been continuous from 1862 
to the present time. In 1867, Akin had his fi. fa. levied on the land, 
and Chapman interposed hisclaim: Held, that Chapman, a bona fide 
purchaser, for a valuable consideration, with continuous and uninte- 
rupted possession for m>re than four years, acquired title to the land, 
discharged from the lien of Akin’s judgment. 

8. The Supreme Court of this State having ruled, that the Stay-law was 
unconstitutional and void, under that ruling the plaintiff in fi. fa. was 
never under any legal disability to enforce the collection of the money 
due on his fi. fa.; and as the law, as ruled by this Court, did not 
restrain a levy, the prescription did not cease to run in favor of the 
bona fide purchaser in possession ; and as the plaintiff was under no 
other legal disability to proceed with the fi. fa., the lien of the judg- 
ment upon the land ceased to exist at the end of the four years pos- 
session. 

4, Section 3525 of the Code is not classed with, and does not fall under 
the classification of a statute of limitation, and its running in favor of 
a bona fide purchaser was not suspended by the Acts suspending the 
running of the statute of limitations. The right, whatever it may be, 
of the plaintiff in fi. fa. to enforce his liens on the lands sold ‘by the 
defendant, and held in possession by a bona fide purchaser, existed, 
with the condition annexed, that the levy be made within four years 
after the commencement of the possession, and as the plaintiff made 
no such levy, he lost his lien by failure to enforce it in accordance with 
the condition to which it was subject, and with which he never com- 
plied. 
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Claim. Lien of judgment. Decided by Judge Waxzr, 
an attorney selected to try the cause. Bartow Superior Court, 
March Term, 1868. 


On the 23d of November, 1858, in Cass, (now Bartow) 
Inferior Court, D. L. and R. M. Wingard obtained two judg- 
ments against Joel Stone. On each of these judgments a fi, 
fa. was issued on the 8th of December, 1858. On the 27th 
of March, 1859, each of these fi. fas. were levied on land 
lots numbers 735, 777, 779, in the 17th section and 34d dis- 
trict of said county. The plaintiffs transferred these fi. fas, 
to Warren Akin on the 17th of September, 1859. On the 
Ist of April, 1863, Akin receipted Stone on each of said fi, 
fas. for the interest then due thereon. On the 7th of Octo- 
ber, 1867, Akin had these fi. fas. levied upon land lots, 
numbers 1026 and 1027 in said district and section, as the 
property of Stone. There are other entries on said fi. fas, 
showing payments of costs, etc., but they are immaterial. 

Nathan Chapman claimed the two lots last named, and at 
March Term, 1869, of the Superior Court of said county, he 
and Akin were at issue as to whether said lots were subject 
to said fi. fas. The Judge having been of counsel in the 
cause, by consent, Judge D. A. Walker was selected to pre- 
side in this cause, and it was agreed that he should hear the 
evidence and direct the jury how to find. 

On the trial, plaintiff introduced the fi. fas., proved that 
Stone had been in possession of said two lots since the date 
of the fi. fas., and closed. Claimant’s attorneys read in evi- 
dence a deed from Stone to Bronson, and from Bronson to 
Chapman for said lots, (their dates do not appear by the 
record,) and proved that Bronson’s and his possession of said 
premises had been continuous from the 20th of December, 
1862, till the trial. Stone, the defendant in fi. fas., was 
then offered as a witness to show that he was in possession of 
the three lots of land first levied on in 1859, and had been 
ever since, and that those three lots were worth sufficient to 
pay said fi. fas. Upon objection made, the Judge ruled out 
this testimony. 
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Claimant then offered in evidence proceedings begun on 
the 18th of November, 1868, and ending on the 27th of that 
month, before the Ordinary of said county, showing that, on 
said last day, said lots, 1026 and 1027, had been set apart as 
Chapman’s hemestead, according to the Homestead-law of 
this State. ‘The Court rejected this testimony because Chap- 
man was not a defendant in the fi. fas. The evidence closed 
here. Claimant’s counsel insisted that the said possession by 
Bronson and Chapman was a bar to the lien of said judg- 
ments. The Judge decided that the said two lots were sub- 
ject to the fi. fas., and the jury, under his direction, so found. 

Chapman’s counsel say that the Judge erred in rejecting 
Stone’s testimony and the proceedings as to homestead, and 
in holding that said two lots were subject to said fi. fas. 


W. T. Worrorp, W. H. PritcHertt, for plaintiff in error. 
Warren Akin, L. E. BLECKLEY, for defendant in error. 


Browy, C. J. 


1. We see no error in the ruling of the Court below, re- 
jecting the testimony of Stone, as to the value of the three 
lots of land levied on in 1859. It is a well established rule 
in this Court that the levy of a fi. fa. upon lands unaccounted 
for is not prima facie evidence of satisfaction, and does not 
extinguish the judgment: 6 Ga., 110; 14 Ga., 77; 20 
Ga., 676. 

2. Section 3525 of the Revised Code is in these words: 
“ When any person has bona fide, and for a valuable consid- 
eration purchased real or personal property, and has been 
in the possession of such real property for four years, or of 
such personal property two years, the same shall be dis- 
charged from the lien of any judgment against the person 
from whom he purchased.” The record in this case shows 
that Bronson purchased the land in dispute from Stone, the 
defendant, in fi. fas., in 1862, for a valuable consideration, 
and went into possession. It is not pretended that he had 
any actual notice of the judgments against Stone, or that he 
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acted fraudulently, or in bad faith. He subsequently sold to 
Chapman, who, in like good faith, paid a valuable considera- 
tion for the land, and went into possession under his deed 
from Bronson. The possession was continuous from the pur- 
chase by Bronson till the levy ordered by Akin, in October, 
1867, more than five years. The facts bring the case clearly 
within the statute, and a majority of this Court entertain 
no doubt that Chapman, after the expiration of the four 
years from the commencement of Bronson’s possession, held 
the land discharged from the lien of the judgments which 
Akin controlled against Stone. 

3. It was urged by the learned counsel for the defendant 
in error that the lien of the judgment was not discharged 
because the plaintiff in fi. fas. was prohibited from levying 
his fi. fas. during most of the. period of the adverse posses- 
sion, by the Acts of the Legislature, known as the Stay 
Laws, and more especially by the Act of March, 1866, which 
declares that “all statutes of limitation relating to liens 
affected by this Act shall be suspended,” ete. If the Acts, 
known as the Stay Laws, had been sustained by this Court 
as valid and binding upon the people of this State, the posi- 
tion assumed would have been tenable. But this Court has 
held said Acts to be unconstitutional and void, and that it 
was the right of plaintiffs in fi. fa. to proceed and make their 
money by levy and sale during the period when it was ex- 
pressly forbidden by the Stay Laws. See Aycock et al., vs. 
Martin et al., 37 Ga., 124. 

I do not wish to be understood as yielding my assent to 
the decision of the majority of this Court in the case above 
cited. But its correctness was not questioned by the counsel 
for the defendant in error. Indeed, I understand them to 
approve that decision as sound law. As the Court below 
made no ruling upon that point in this case, the question is 
not now before us for review, and I yield to the authority of 
the decision until it is legally questioned. Taking this de- 
cision as law, it is very clear that there was never a moment 
when Colonel Akin labored under the slightest legal disabil- 
ity to enforce the collection of the money due him upon his 
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. fas. He is a lawyer of distinction, and has, I believe, 
from the beginning expressed the opinion that the Stay Laws 
were utterly null and void. It was his right to institute pro- 
ceedings at any time to have them declared void by the 
Courts; and if he failed to do so, under his solemn convic- 
tions of their unconstitutionality, he can not now complain 
that he lost his rights by obedience to what he believed to 
be the Jaws of his State. Nor can the defendant in error in 
this case derive any aid from the provision in the Stay Law 
of 1866, above quoted, as it only suspended the Statutes of 
Limitations as to liens affected by that Act, and as the Act 
itself was, under the ruling of this Court, unconstitutional 
and void, it affected no lien, or any other right of the de- 
fendant in error. The Stay Law was either constitutional or 
it was notso. It was declared unconstitutional in the interest 
of creditors, and it is but just and fair that the authors and 
advocates of that decision should be bound by it, when it 
operates in favor of debtors, as well as when it serves the 
interest of creditors, 

4, But it is insisted that section 3525 of the Code, above 
cited, is a statute of limitations, and that it was suspended 
during the war. In a certain loose, popular, sense it may be 
said to be a statute of limitations. But it is not so in any 
legal or technical sense. See Battle vs. Shivers, decided at 
this term. It is not classed under the head of limitations. 
It in no way affects the validity of plaintiff’s judgment, or 
his right to enforce it, by the sale of any property of the 
defendant. It simply discharges the lien as against this 
property, which Chapman has honestly purchased and paid 
for, and innocently holds. 

It was seriously urged that the right of the plaintiff in 
ji. fas. to enforce his judgment against all the property which 
may have belonged to the defendant, since the rendition of 
the judgments, is a right that cannot be divested by any 
default of the plaintiff short of the running of the Statute of 
Limitations against him. And it was claimed that his interest 
inthe property of the defendant, by reason of his rights as a 
judgment creditor, amounts to an estate; and respectable 
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authorities are cited to sustain this view of the case. Admit 
it, and the enquiry arises, what sort of an estate is it? Is it 
an absolute, unconditional estate in the property of the de- 
fendant? I suppose no one will seriously insist that it is, 
If an estate at all, it is an estate with a condition annewed, 
And that condition requires, in case of a sale of land by the 
defendant to a bona fide purchaser for a valuable considera- 
tion, who is in possession of the land, that the plaintiff pro- 
ceed by a levy within four years from the time when the 
possession commences, or the estate is divested, and the bona 
fide purchaser holds the land discharged from the lien of the 
judgment. In this view of the case, no legal disability what- 
ever, except being non compos mentis, will relieve the plain- 
tiff from failing to comply with the condition. See Revised 
Code, section 2271. 

Another consideration should not be overlooked in this 
case. Chapman is an innocent purchaser for a valuable con- 
sideration, without any actual notice of Akin’s judgments, 
Innocent bona fide purchasers are a favored class of litigants, 
both in Courts of Law and Courts of Equity. And neither 
the facts of this case, nor the practice of a large class of cred- 
itors during the war, calls upon the Courts to be astute in 
searching out reasons, or in finding rules, to enforce such liens 
as have remained inactive for a long time, at the expense of 
innocent purchasers for a valuable consideration, who have 
been in the quiet undisturbed possession of their lands for a 
number of years. 

In closing this opinion, I would respectfully suggest to 
the General Assembly, the propriety of a change of our law 
in reference to the lien of judgments. If the proper entry 
is made upon an execution once in every seven years, it is 
never dormant, but its vitality is perpetual. The Statute of 
Limitations never commences to run against the judgment 
till dormant; and it holds lien upon all property in the 
hands of the defendant and upon all that may have passed 
through his hands, for the period mentioned in section 3525 
of the Code. If the judgment becomes dormant, it loses its 
lien, and the Statute of Limitations then begins to run, and 
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bars it in three years, if proper proceeding are not commen- 
ced within that time to revive it. A defendant may be sued 
in the Justices Courts, in the Superior Courts, and in the 
United States Courts, and he may be sued as an endorser, for 
instance, in any other county in the State, as well as the 
county of his residence. A citizen of another State, or even 
a citizen of our own State, who is negotiating for the pur- 
chase of lands in Georgia, seldom knows whether he is get- 
ting a good title or not. Before he can be positive, unless 
he knows all about the vendors business, he must have 
searched the records of every county in the State. This isa 
practical impossibility. In my opinion, the law should re- 
quire the plaintiff in fi. fa. to have his execution with the 
entries thereon at the time, recorded in each county, other 
than the county in which the judgment is rendered, where 
the defendant’s property may be, before it takes lien upon the 
property there. This would be no great hardship on judg- 
ment creditors who do not wish to get satisfaction by entrap- 
ping or defranding the innocent, and it would afford pur- 
chasers an opportunity to protect themselves. 
Let the judgment be reversed. 


WARNER, J., dissenting. 


In the case of Battle vs. Shivers, and in the case of Chap- 
man vs. Aiken, the question involved was, whether the sey- 
eral statutes of this State, limiting the time within which 
judgment liens should be enforced, are statutes of limitations, 
and if so, whether the same were suspended during the war 
by the several Acts of the Legislature, enacted for that pur- 
pose. As both cases involve substantially the same principle, 
they will be considered together. It was conceded on the 
argument of both these cases, that if the statutes of limita- 
tations were applicable to the enforcement of judgment liens, 
then, these statutes were suspended from running during the 
war by the several Acts of the Legislature, and the Ordi- 
nance of the Convention of 1865, all of which were recog- 
nized and ratified by the Constitution of 1868, as valid laws. 
In order to kill and destroy these judgment liens, the ma- 
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jority of the Court held that the Statutes of Limitation here. 
tofore enacted in this State, have no application to the en- 
forcement of judgment liens ; in other words, that the several 
statutes of this State, prescribing the time within which the 
holder of a judgment lien shall enforce it, or loose his lien on 
the defendeant’s property, are statutes of limitation, and there- 
fore were not suspended during the war, by the several legis. 
lative enactments suspending the running of statutes of limj- 
tation. 

By the Judiciary Act of 1799, judgments in this State, 
bound all the property of the defendant from the time of 
signing the same, and thereby created a lien upon his pro- 
property. The professional reader will readily perceive the 
distinction between the lien of a judgment, and the remedy 
provided by law for the enforcement of that lien. The lien 
of a judgment on the property of the defendant is one thing; 
the remedy to enforce that judgment lien is another, and 
quiteya different thing. The remedy provided by law in this 
State, for the enforcement of a judgment lien against the pro- 
perty of the defendant is by a writ of fiert facias, commonly 
called an execution. See Revised Code, 3576. The levy and 
sale of the defendant’s property, by the proper officer, by 
virtue of an execution in the manner prescribed, is the remedy 
provided by law to enforce the plaintiff’s judgment lien. The 
Act of 1822-3 limited the time within which the plaintiff 
should sue out his execution upon his judgment to seven 
years from the date of the judgment, or if execution was sued 
out within that time and no return made thereon within 
seven years from the date of the judgment by the proper 
officer, then the judgment became dormant, and he could not 
enforce his remedy. The plaintiff’s remedy to enforce his 
judgment lien was limited by the Act of 1822-3 to seven 
years from the date of his judgment, or seven years from the 
date of the last entry on the execution by the proper officer. 
Such was the first statute of limitations, prescribing the time 
within which the judgment creditor should enforce his legal 
remedy, or his judgment would become dormant. That Act 
did not defeat nor destroy his judgment debt, but only (like 
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every other statute of limitations) affected his remedy to en- 
force his judgment lien against the defendant’s property. 

In the case of Griffin vs. McKenzie (7th Ga. R., 166) this 
Court said, in giving a construction to this same Act, “And 
we are of opinion, that there is nothing to prevent the Legis- 
lature from fixing a time within which an existing judgment 
shall be enforced, as well as to pass any other Act of limitations. 
Private justice, as well as public policy, authorize a period 
to be prescribed, to commence in futuro, in which rights shall 
be enforced, and to withhold the remedy after the lapse of the 
appointed time.” In Booth vs. Williams, 2nd Kelly's Report, 
255, in discussing the provisions of this Act of 1822, this 
Court said: “The intention of the Legislature was to im- 
pose a limitation on executions which had remained dormant 
for seven years, to prevent fraud.” It did not occur to the 
mind of a single member of this Court, at that day and time, 
that this Act was not a statute of limitations, limiting the 
time within which a judgment creditor should enforce his 
remedy by execution. 

In the year 1856, the General Assembly passed a general 
law upon the subject of the statute of limitations. It is en- 
titled, “an Act limiting the time in which suits in the Courts 
of law in this State must be brought, and for other purposes 
therein mentioned.” By the 8th section of that Act it is 
declared, “that no judgment hereafter obtained in the Courts 
of this State, shall be enforced after the expiration of seven 
years from the time of its rendition, when no execution has 
been issued upon it, and when execution has been issued, 
after the expiration of seven years from the time of the last 
entry upon the execution made by the officer authorized to 
execute and return the same.” By the 29th section of the 
same Act, it is declared, “that when any person has bona 
fide, and for a valuable consideration, purchased real or per- 
sonal property, and has been in possession of such real pro- 
perty for four years, it shall be discharged of the lien of any 
judgment which may exist against the person from whom he 
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purchased. ‘These two sections, embraced in this Statute of ~ 
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Code: See sections 2863, 8525. In the one case, the remedy 
of the judgment creditor is barred after the lapse of seven 
years, and in the other, when land is in the possession of a 
bona fide purchaser for a valuable consideration for four 
years, the judgment creditor’s remedy will be barred, if he 
does not enforce it within the four years. Seven years is the 
limitation prescribed by law for the judgment creditor to en- 
force his remedy in the one case, and four years is the limita- 
tion prescribed by law for the judgment creditor to enforce 
his remedy in the other. In both cases, the Statute limits 
the time within which the judgment creditor shall enforce 
his remedy as given to him by the law, and that remedy, as 
has been already shewn, is an execution to be levied on the 
defendant’s property: that is his remedy prescribed by law 
to enforce his judgment lien. When the Statute limits the 
enforcement of that remedy to a definite period of time in 
both cases, if it is not a statute of limitations, what is it? The 
legal profession have always understood it to be statute of 
limitations, the Legislature has recognized it as a statute of 
limitations, this Court heretofore has considered it a statute 
of limitations, and to the common understanding of mankind 
in general it would appear to be upon its face a statute of limi- 
tations, limiting the time within which a judgment creditor 
should enforce his judgment lien, by the prosecution of his 
remedy furnished by the law for that purpose. 

The 4th section of the Code declares, that all statutory 
enactments in this State shall be construed according to the 
ordinary signification of the words, except words of art, etc., 
and with reference to the particular subject matter. 

The 3d section of the Act of 1866 shows, that the Legis- 
lature thought there was such a thing as a statute of limita- 
tions relating to liens, when it declares, “ that all statutes of 
limitations relating to liens affected by this Act, shall be sus- 
pended during the continuance of the Act.” It will be per- 
ceived, that the 3d section of the Act of 1866 (commonly 
known as the “Stay law”) expressly suspended all statutes 
of limitations relating to liens affected by that Act. By the 
Ist section of the Act of 1866, all executions were to be 
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stayed until the first day of January, 1870; that was a defi- 
nite period of time fixed for the operation of the Act upon 
executions issued upon judgments. It was, therefore, the 
declared intention of the Legislature to suspend the running 
of the Statute of Limitations relating to judgment liens until 
the first day of January, 1870, for that was the time fixed 
by the 1st section of the Act for its continuance. The inten- 
tion of the Legislature is quite as clear and manifest as if it 
had been declared in so many words, that the statutes of 
limitations relating to liens should be suspended until the 
first day of January, 1870. The Ist section of the Act was 
to continue in force until the first day of January, 1870. 
The Statute of Limitations relating to liens affected by the 
Act was suspended until that time. 

It is true, that the Ist and 4th sections of the Act of 1866, 
were declared by the judgment of this Court to be unconsti- 
tutional and void, but the 3rd section of that Act is not un- 
constitutional, and has never been declared to be so. That 
section of the Act remains intact as a valid law, and is a 
clear and indisputable manifcstation of the intention of the 
Legislature, that the running of the Statute of Limitations 
as to judgment liens should be suspended until the first day 
of January, 1870. According to the provisions of the Act 
of 1866, therefore (independent of the other Acts of the 
Legislature suspending the running of the Statute of Limi- 
tations during the war), the time should not be counted 
against the defendants in error, from the date of that Act 
until the rendition of the judgment of this Court declaring 
the first and fourth sections thereof unconstitutional, taking 
the most liberal view of the question in favor of the plaintiffs 
in error. 

What is a statute of limitations? By the common law, 
there was no stated or fixed time within which parties should 
prosecute their remedies for the enforcement of their legal 
rights, and the limitation was imposed by force of divers Acts 
of Parliament, 6th Bacon’s Ab., 363, title, Limitation of Ac- 
tions. In the case of the People vs. Gilbert (18th John 
Rep., 228), the Court said, “ Limitations are created by and 
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derive their authority from statute.” The limitation on the 
judgment creditor’s right to enforce his judgment lien, by 
the use of his appropriate legal remedy, is created by statate, 
and is therefore a *‘ statute of limitations” in the strict sense 
of that term, and was suspended during the war by the seve- 
ral Acts of the Legislature enacted for that purpose, as well 
any other statute of limitations embraced in those several 
Acts. 

The right of the judgment creditor to enforce his judgment 
lien by the legal process of the Court, is limited in the one 
case to seven years, and in the other to four years, and it is 
limited by statute. If this does not constitute a “ statute of 
limitations,” what will? The words, “statutes of limitations,” 
when named in these several Acts passed during the war, as 
well as in the Ordinance of 1865, included the Statute of 
Limitations applicable to the remedy for the enforcement of 
judgment liens in this State, as well as any other statute of 
limitations. 

To undertake to demonstrate a proposition so plain, and 
one which nobody has questioned heretofore, is an irksome 
task. When the judgment creditor, after having forborne 
to enforce his remedy by the levy and sale of the defendant’s 
property, relying upon the public law of the State (as he 
had the right to do), that the Statute of Limitations was sws- 
pended as to his rights and remedy, now to tell him, for the 

first time, that he must lose those rights and remedies, be- 
"cause the Statutes of Limitations applicable thereto were not 
‘suspended as to him, but were running against him all the 
time, constitutes an act of such gross and unparalleled injus- 
tice, that mere words are wholly inadequate to expose it. As 
it appears to be the manifest will to destroy the rights and 
remedies of judgment creditors, perhaps this is as convenient 
a way to do it as any other. Under such circumstances, the 
judgment creditor would naturally feel as a “ certain man” 
may be supposed to have felt, who went from Jerusalem 
down to Jericho. 

For the reasons stated, I am of opinion that the judgments 
of the Court below, in both cases, should be affirmed. 
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Epwarp BrouGuHtTon, plaintiff in error, vs. WrLL1AM T. 
GODWIN, defendant in error. 


By section 8666 of the Code the presiding Judge may exercise a sound 
discretion in granting or refusing new trials in cases where the verdict 
may be decidedly and strongly against the weight of evidence, although 
there may appear to be some slight evidence in favor of the finding. 

In this case the Judge did not abuse the discretion which the law vests 
in him in refusing to grant a new trial. 


Motion for new trial. Before Judge Pore. Troup Supe- 
rior Court. November Term, 1868. 


Broughton was seeking to foreclose a mortgage against 
Godwin. He resisted it upon the ground of payment. It 
appeared that Godwin let Broughton have $2,000 00, to be 
used for their joint benefit, or, if not so used, to be returned. 
Before it was absolutely certain that it would not be so used, 
Goodwin needed money, and asked Broughton for said 
$2,000 00; but instead of repaying him, Broughton loaned 
him $1,500 00 in greenbacks and $200 00 in gold, and took 
Godwin’s notes therefor, with large usury added in each, 
and this mortgage to secure the smaller note. After it be- 
came certain that the $2,000 00 could not be used as was 
intended, Godwin again called for its repayment. Then 
Broughton gave up the note for the $1,500 00 loan, but 
retained the smaller one. 

On the trial, GoDWIN swore that at said settlement it was 
agreed, as part of it, that Broughton would also give up said 
smaller note, and that even that would not repay him the 
$2,000 00; but that he had agreed to take it and claim no 
more of said $2,000 00. 

BrouGuHrton testified that he did not so agree as to this 
smaller note. Each narated circumstances to strengthen his 
version of the affair. The jury found for the defendant. 
Plaintiff’s attorneys moved for a new trial upon the ground 
that the verdict was contrary to the evidence. The new trial 
was refused, and that refusal is assigned as error. 


SPEER & SPEER, (by BucHANAN,) for plaintiff in error. 
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B. H. Biauam, (by OLIVER,) for defendant. 
Browy, C. J. 


Under section 3666 of the Revised Code: Although there 
may be some slight evidence in favor of the finding, the Court 
may grant a new trial, but on hearing the motion for a new 
trial, the Judge may exercise a sound discretion in granting 
or refusing it, where the verdict may be decidedly and 
strongly against the weight of evidence. 

This section vests in the Judges of the Superior Courts a 
very enlarged discretion, in deciding upon applications for 
new trials. They may grant them where there is some slight 
evidence™to sustain the) finding ; and they may refuse them 
where the verdict is decidedly and strongly against the weight 
of evidence. The Legislature has wisely vested this discre- 
tion in the Judge before whom the case is tried, who after 
carefully watching all the incidents of the trial, hearing the 
evidence as it is detailed on oath, and noticing the manner, 
tone, and countenance of the witness while on the stand, 
which cannot be transferred to paper and transmitted to the 
reviewing Court, is generally better able than we can be to 
form a correct conclusion. While the Supreme Court has 
the power to revise his decisions in this class of cases, it 
should be done cautiously and they should seldom be reversed 
unless some rule of law material to the rights of the parties 
has been violated. 

In this case the evidence was very conflicting. The plain- 
tiff gave one account of the transaction between the parties, 
and the defendant gave another ; and on very material points 
they contradicted each other. In such case it was the pro- 
vince of the jury to decide between them. They have done 
so, and the presiding Judge has refused to set aside the 
verdict. 

We are of opinion the Judge did not abuse the discre- 
tion vested in him in refusing a new trial, and as no ruling 
of the Court on the trial is complained of, we will not inter- 
fere. Judgment reversed. 
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Fetix H. HENDERSON, plaintiff in error, vs. Joun D. Pops, 
defendant in error. 


Suit was instituted upon the following written paper, to-wit: ‘Atlanta, 
Georgia,, August 4th, 1866. Georgia National Bank of Atlanta, Geor- 
gia. Ninety days after date, pay to F. R. Bell, or order, one thousand 
dollars.’’ Signed ‘‘Massey & Herty,’’ endorsed by F. R. Bell and John 
D. Pope, which was protested for non-payment on the 2d November, 
1866: Held, that the paper was a bill of exchange, and entitled to 
three days of grace before being protested for non-payment, and was not 
a check payable at Bank at sight, or on demand, as contemplated by 
the 2742, and 2749 sections of the Code, on which no days of grace 
are allowed. 

Held, also, on a motion to dismiss the writ of error in this case, that 
the 240th section of the Code, which provides for the selection of 
a practicing attorney of the Court, to preside in cases in which the 
Judge of the Superior Court is disqualified, and authorizes such at- 
torney selected by the parties litigant, to exercise all the fune- 
tions of a Judge in that case, is not a violation of either the letter or 
the spirit of the Constitution of this State, and that a writ of error 
will lie from this Court to correct such errors as may be committed by 
that pro tempore Judge holding the Superior Court in a case in which 
the Judge of the Circuit is an interested party. Brown, C. J., dissent- 
ing as to this. 


Bills of Exchange. Constitutional law. Decided by Hon. 
Dennis F. HAamMonp, presiding by consent. Fulton Su- 
perior Court. October Term, 1868. 


Judge Pope being the defendant, by consent Judge D. F. 
Hammond, an attorney-at-law, was made Judge pro hae vice. 
The cause was assumpsit upon the following paper : 


“Artanta, Geore1a, August 4th, 1866. 
“Georgia, National Bank of Atlanta, Geo. Ninety days after date, 
pay to F. R. Bell, or order, one thousand dollars, ($1000 00.) 
Massey & Herry. 
Endorsed, “John D. Pope, F. R. Bell.” 


The plaintiff introduced the paper and a protest of the 
same for non-payment, dated 2d of November, 1866. In 
the protest the paper is called a check. The defendant intro- 
duced the notice of protest served on him, but as no point is 
made on it, its form is immaterial. 
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The evidence being closed, defendant’s attorneys insisted 
that said paper was a bill of exchange, and that defendant 
was entitled to three days of grace, that the demand of pay- 
ment and the protest were premature, and therefore the 
endorser, Pope, was discharged. The Judge so held, and 
directed the jury to sign a verdict for said defendant. 

Plaintiff’s attorneys say that the Judge erred in holding 
that said paper was a bill of exchange entitled to days of 
grace before demand of payment and protest, and in holding 
that any demand and protest were necessary to bind the 
endorser on that paper. When the cause was called for 
trial in the Supreme Court, counsel for defendant in error 
moved to dismiss it upon the ground that a writ of error to this 
Court did not lie from a decision by an attorney selected by 
the parties. 


Ezzarp & Hutsey, for plaintiff in error, said the paper 
sued on is a check only. 3d Kent’s Com., 75; Story on Pr. 
Notes, sections 487, 8, 9,90; 1st Par. on Con., 286, in re 
Brown; 2 Story’s R., 503; Harker vs. Anderson, 21 Wend- 
dell’s R., 372; Daniel vs. Kyle & Barnett, 1st Kelly (Ga.) 
R., 304. 


O. A. LocHRANE, (by the Reporter,) for defendant in 
error, said the paper was a bill of exchange, and entitled to 
days of grace. Story on B., sec. 3; 21 Wend. R., 372; 
7 T.R., 419, 426; 3 Johnson’s Cases, 5, 7, 8; Byles on B., 
s. p. 10, 162; 2 Knott & McCord, 256; 10 Foster (N. H.) R., 
264; 41st Maine R., —; 18 Grattan’s R., (Va.,) 759; Chitty 
(Sr.) on B., 322; Chitty (Jr.) on B., 24, 26; Story on Prom. 
Notes, secs. 487, 489; 5 Ohio R., 13, 18; 1 Gray (Mass.) 
R., 606; Ist Kelly (Ga.) R., 305; 5 Ga. R., 250; 3 K. 
Com., 104 N.; 4 Yerger’s R., 210; 4 California R., 35; 25 
Wend. R., 673; 6 Hill R., 174; 8 N. Y., 190; 5 Harring- 
ton R., 305. For the authorities cited on the question of 
jurisdiction see the opinions of the Court on that point. 
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WARNER, J. 


This was an action by the plaintiff in the Court be- 
low against the defendant as indorser upon the following 
described written paper: “ Atlanta, Geo., August 4th, 1866. 
Georgia National Bank of Atlanta, Geo. Ninety days after 
date pay to F. R. Bell, or order, one thousand dollars. 
Signed Massey & Herty.” The paper was endorsed by F. 
R. Bell and John D. Pope, the defendant. The paper was 
protested for non-payment on the 2d day of November, 1866, 
and the question in the case is, whether the paper sued on is, 
in law, an inland bill of exchange, and therefore entitled to 
the days of grace allowed by law on paper of that descrip- 
tion before protest for the non-payment thereof. 

According to the legal definition of a bill of exchange, 
the paper set forth in the record comes fully within that defi- 
nition, and as such was entitled to the days of grace allowed 
by law before being protested for non-payment. A bill of 
exchange, as defined by Blackstone, “is an open letter of 
request from one man to another, desiring him to pay a sum 
named therein to a third person on his account.” 2d BI. 
Com., 466. In the case of Harker vs. Anderson, (21st Wen- 
dell’s Rep., 372,) the authorities bearing on the question 
whether a check is a bill of exchange, were elaborately exam- 
ined and reviewed by Mr. Justice Cowen. Chancellor Kent 
defines a bill of exchange to be “a written order, or request, 
by one person to another, for the payment of money abso- 
lutely and at all events.” 3d Kent’s Com., 74. A check, 
he says, partakes more of the character of a bill of exchange 
than of a promissory note. It is in form and effect a bill of 
exchange. Ibid, 75. When a bill is payable at a certain 
time after date or sight, or after demand, it is not payable at 
the precise time mentioned in the bill, days of grace being 
allowed, but in the case of bills payable on demand, no such 
days are allowed: Chitty on Bills, 263. 

The 2749th section of the Revised Code declares that “bills, 
notes, or other paper, payable on demand, are due immediately. 
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When no time is specified for the payment of a bill, or order, 
it is due as soon as presented and accepted.” The 2742d sec. 
tion of the Code declares that “ three days generally known 
as days of grace, and by custom allowed on papers payable 
at banks or brokers’ offices, shall not be allowed upon any bill 
or draft payable at sight.” A bill, check, or draft, drawn upon 
a bank, payable at sight, is not entitled to the days of grace, 
under this provision of the Code, and it would seem that 
bills, notes, checks and drafts, payable on demand at a bank, 
would come within the reason of the rule prescribed for 
paper payable at sight, as such paper is made due immediately 
by the 2749th section of the Code. In our judgment, the 
paper sued on in this case is a bill of exchange, and not being 
payable either at sight or on demand, was entitled to the three 
days of grace before being protested for non-payment. Let 
the judgment of the Court below be affirmed by the unani- b 
mous judgment of this Court upon this branch of the case, 
When this case was called upon the docket, a motion was 
made to dismiss it for want of jurisdiction. Upon that ques- 
tion this Court are not unanimous, the majority of the Court 
being of the opinion the motion to dismiss should be over- 
ruled. The 340th section of the Code declares that “ when 
from any cause the Judge of the Superior Court is disquali- 
fied from presiding he shall procure the services of a Judge 
of another circuit to try said cause, if he has to appoint an 
adjourned term for that purpose. If the parties litigant con- 
sent thereto, and select any attorney practicing in the Court, 
to preside in such a case, the Judge shall have such consent 
entered on the minutes, and the attorney so selected shall 
exercise all the functions of a Judge in that case.” The 
defendant in this case was a Judge of the Superior Court, 
duly commissioned and qualified as such, according to the 
Constitution and laws of the State, and was in the discharge 
of, and performing the duties and functions of such Judge 
in holding the Superior Court of Fulton county, in which 
Court this suit was instituted by plaintiff against the defend- 
ant. It is a fundamental principle of the law that no man 
can be a judge in his own case. This is a case in which the 
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Judge of the Superior Court of Fulton county was a party, 
and therefore disqualified from presiding on the trial thereof 
in that Court. In all such cases the Code makes provision 
for an attorney of the Court practicing therein, the parties 
litigant consenting thereto, to preside therein on the trial 
thereof, and for that purpose only, invests such attorney with 
al the functions of a Judge in that case. But it is contended 
that the Court which tried this case, and certified the bill of 
exceptions to this Court, was not the Superior Court, as con- 
templated by the second section of the fifth article of the 
State Constitution, which confers jurisdiction upon this Court 
to correct errors from the Superior Courts. The Court in 
which this case was tried was organized and being held as a 
Superior Court in accordance with the Constitution and 
laws of the State, and by the proper officer appointed and 
commissioned by the Governor for that purpose. When this 
case was called upon the docket of that Court the presiding 
Judge was a party defendant thereto. Being disqualified 
from presiding on the trial thereof, he left the bench, and a 
practicing attorney of the Court was selected to preside on 
the trial of that case—the Superior Court, which had been 
duly organized by the proper officers, being in open session. 
It cannot be questioned, that when the presiding Judge, 
(who is the party defendant in this case) left the bench, the 
Superior Court of Fulton County was in legal session as a 
Court; nor can it be questioned, that when the presiding 
Judge resumed his seat upon the bench, after the trial of 
this case, the Superior Court of Fulton county was in 
legal session as a Court. The simple truth is, that this sec- 
tion of the Code does not conflict with any provision of the 
State Constitution, either as it regards the appointment of 
judicial officers, or in regard to the jurisdiction of this Court 
for the correction of errors from the Superior Courts, notwith- 
standing the circumlocution of argument, assumptions and 
plausible reasons which have been or may be offered to the 
contrary. 

The General Assembly had the power to make all laws 
and ordinances consistent with the State Constitution, and 
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not repugnant to the Constitution of the United States, 
which they might deem necessary and proper for the welfare 
of the State. The Code provides for the selection of a prac- 
ticing attorney of the Court to preside in the Superior Court 
in cases in which the presiding Judge of that Court is dis- 
qualified by law, and the attorney so selected shall exercise 
all the functions of Judge in that case. The selected attorney 
is not clothed with general powers to act as a Judge in all 
cases, as contemplated by the Constitution, but is simply 
clothed with the functions of a Judge to try a special case in 
the Superior Court, in which the Judge, who holds his office 
under the Constitution, is disqualified from trying. Is there 
anything in this provision of the Code inconsistent with either 
the letter or spirit of the State Constitution? The attorney 
selected is not a Judge of the Superior Court as contemplated 
by the Constitution, but simply performs the functions of a 
Judge in the Superior Court in a special case, in which 
the constitutional Judge is disqualified from trying in that 
Court, and his judgment in that special case is the judgment 
of the Superior Court, and this Court has jurisdiction to 
correct the errors of the Superior Court. In Taylor vs. Sinith, 
4th Ga. Rep., 133, this Court held that the Act of 1801, 
which provided that three or more of the Justices of the 
Inferior Court should preside at the trial of cases in which 
the Judges of the Superior Courts were parties or interested, 
to be constitutional. It is true the reason given for the 
decision in that case was that the Constitution vested the ju- 
dicial powers of this State in the Supreme, Superior, Inferior, 
and Justices Courts, and such other Courts as the Legislature 
shall from time to time ordain and establish, but it does not 
follow that that was the only reason that might have been 
given for sustaining the constitutionality of the Act in that 
case. Besides, the Act of 1801 did not clothe the Justices of 
the Inferior Court with all the functions of a Judge in that 
case,” as the Code now does. The case of Taylor vs. Smith 
is however a precedent for sustaining the jurisdiction of this 
Court in the case now before us, for in that case the writ of 
error was considered and adjudicated, and the judgment of 
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the Court below was affirmed. The judgment of the Court in 
that case (no matter what reasons were given for it) sustained 
the writ of error to the Court below from this Court, and is 
therefore a decision of this Court upon the question of juris- 
diction, when the Superior Court was held by three Justices 
of the Inferior Court presiding therein, in a case in which 
the Judge of the Superior Court was a party. This Court 
must have considered that the Court in which the three Jus- 
tices of the Inferior Court presided was the Superior Court, 
otherwise they would not have heard the cause and rendered 
a verdict therein. In the case of Walton vs. Bethune, 37th 
Ga. Rep., 319, this Court held jurisdiction of a case, decided 
by an attorney, in which the Judge of the Superior Court 
was interested, as provided by the 240th section of the Code, 
and affirmed the judgment of the Court below in that case 
upon a writ of error to the decision of a pro hace vice Judge. 
See the case of Vischer vs. The Talbotton R. R. Co., 34 Ga. 
Rep., 536. For the reasons given, I am of the opinion that 
his Court has jurisdiction to hear and determine the writ 
of error to the Court below in this case. 


Brown, C. J., dissenting on the question of jurisdiction. 


The Judge of the Superior Court being a party to this 
case, it was agreed, in conformity to the statute, that Hon. 
Dennis F. Hammond, an attorney of said Court, should pre- 
side and try the case. A. bill of exceptions was taken to his 
rulings on the trial, and a motion is now made to dismiss 
the case here, because this Court has no jurisdiction of it. 

It will not, I suppose, be denied that this is a Court of 
limited jurisdiction, and that it must find the grant of its 
powers in the Constitution and laws of the State. Onur juris- 
diction is thus defined, in article 5, section 2, paragraph 2, 
of the Constitution: “The Supreme Court shall have no 
original jurisdiction, but shali be a Court alone for the 
correction of errors, from the Superior Courts, and from 
the City Courts of Savannah and Augusta, and such other 
like Courts as may be hereafter established in other cities.” 
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The jurisdiction of this Court is therefore limited to the 
correction of errors from the Superior Courts of this State, 
and from certain City Courts, It is not pretended that the 
Court which tried this case was a City Court. Was it the 
Superior Court of Fulton County? If so, this Court has 
jurisdiction of this case. If not, we have no authority to 
hear it. 

What is necessary, under the Constitution, to make a Su- 
perior Court? The first, and indeed the only indispensable 
pre-requisite is, that there be a Judge of the Superior Courts 
present presiding, at the proper place, and at the time fixed 
by law, and that there be parties litigant. The Constitution 
declares that the Superior Courts shall sit in each county, 
not less than twice in each year, at such times as have been 
or may be appointed by law. Again, it declares, that the 
Court shall render judgment, without the verdict of a jury, 
in all civil cases founded on contract, where an issuable de- 
fense is not filed on oath. In the class of cases to which 
this belongs, it is not necessary, to constitute a Superior 
Court, that there be a jury in attendance, unless an issuable 
plea is filed on oath. Nor is the presence of a Clerk or a 
Sheriff indispensably necessary to the validity of a judgment 
of the Superior Court. But there can be no legal judgment 
of the Superior Court without the presence of a Judge of the 
Superior Court. 

The important inquiry then is, what is necessary to make 
a Judge of the Superior Court, and how, and by whom must 
he be appointed. The law prescribes..certain qualifications 
which he must have. He must have been ten years a citizen 
of this State, and one year an inhabitant of the circuit over 
which he is to preside. He must have been five years at 
the bar, ete. So much for his qualifications. Now as to his 
appointment. Article 5, section 9, of the Constitution, de- 
clares that the Judges of the Supreme and Superior Courts 
shall be appointed by the Governor, with the advice and 
consent of the Senate. There is no exception made to this 
rule, save in case of appointments to fill vacancies, which 
may be made by the Governor alone in the absence of the 
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Senate. Thus, it appears that the power to appoint a Judge 
of the Superior Courts is confined to the Governor and 
Senate alone; and ueither the Legislature, nor any one 
authorized by them, has any such power of appointment. 
It would seem to follow conclusively, as there can be no 
Superior Court without the presence of a Judge of the Su- 
perior Court, and as no one but the Governor and Senate 
has the power to appoint a Judge of the Superior Court, 
that the Court held by the attorney in this case, chosen and 
appointed by the parties, was not the Superior Court of Ful- 
ton county. And it also follows, if it was not the Superior 
Court, that we have no power to review its decisions, when 
objection is made to our jurisdiction, as in this case. 

But I am met with sections 240 and 241 of the Code, 
which are in these words: “When from any cause, the 
Judge of the Superier Court is disqualified from presiding, 
he shall procure the services of a Judge of another circuit to 
try said cause, if he has to appoint an adjourned term for 
that purpose. If the parties litigant consent thereto, and 
select an attorney practising in the Court to preside in such 
a case, the Judge shall have such consent entered on the 
minutes, and the attorney so selected shall exercise all the 
functions of Judge in that case.” “If any Judge does not 
comply with the provisions of the preceding section, within 
a reasonable time, when it is in his power to do so, it is a 
ground of impeachment.” 

Now, it is claimed that the attorney selected under section 
240 is, pro hac vice, a Judge of the Superior Courts in that 
case, and that the Court held by him is the Superior Court. 
Let us examine this position, and see if it is sound. The 
statute does not declare that the attorney so’ selected shall 
be a Judge of the Superior Courts for the occasion, but that 
he shall exercise the functions of Judge in that case. 

But suppose I admit that the language of the Act is broad 
enough to cover it, and that it was the intention of the 
Legislature that he shall be Judge of the Superior Courts ; 
then the question arises, is that Act constitutional? I think 
not. It is clearly in conflict with the Constitution, so far as 
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it attempts to appoint a Judge of the Superior Courts by any 
other person than the Governor, as provided in the Consti- 
tution, and so far as it attempts to clothe the person go 
appointed with all the functions of a Judge of the Superior 
Courts, and to authorize him to hold the Superior Courts, 
The Constitution makes no exception in the case where a 
Judge of the Superior Courts is disqualified to preside. This 
is not a question of expediency or emergency. It is a ques- 
tion of power. If the Legislature has power to confer upon 
a person selected by the parties all the functions of a Judge 
ofthe Superior Court, with authority to hold the Superior 
Court, in a case where a Judge is interested, or was of coun- 
sel while at the bar, why has it not the power to confer the 
like dignity and authority upon a person selected by the 
parties in any case, in which either party will swear that he 
does not believe he can get an impartial trial before the 
Judge, or that he has no confidence in the legal ability or 
honesty of the Judge, or that he prefers to try his case he- 
some other person in whom he has more confidence. If the 
Legislature has the power, for the cause set forth in section 
240 of the Code, to appoint, or to empower others to appoint, 
a Judge of the Superior Courts, it certainly has as much 
power to appoint, or empower others to appoint, in either of 
the cases just mentioned. If it has the power in these cases, 
why not in any and all other cases? As a question of power, 
and this is such, where do you draw the line. When you 
depart from the-Constitution, and admit the power of the 
Legislature to authorize the parties to appoint a Judge of the 
Superior Court in one case, why may it not authorize the 
President of the Senate or Speaker of the House to appoint 
in all cases ? 

But it may be claimed that the consent of the parties 
makes it legal. The consent of the parties’ may give the 
Judge power to render a judgment binding upon them, but 
consent of the parties in the Court below cannot make a man 
a Judge of the Superior Courts who is not such, nor can it 
sonfer jurisdiction on this Court in a case where it is not 
given by the Constitution. 
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If the Legislature may give the parties the power to ap- 
point a Judge of the Superior Courts to try a particular case 
of a particular class, why may it not give them the power to 
appoint such Judge in any case of any other class? And if 
it may give the parties power to select a Judge and they 
refuse, why may it not, as it did at the late session, authorize 
the Clerk of the Superior Courts to “ appoint a member of 
the bar to act as Judge in all cases in which the Judge pre- 
siding is interested, as counsel or otherwise, in the event that 
the attorneys do not or will not agree upon a member of the 
bar present to preside in such case?” If the first is Consti- 
tutional, why is not the last, and if the last is, where is the 


_ limit? When you admit the power of the Legislature to appoint 


a Judge of the Superior Court in a single case, not given them 
by the Constitution, do you not admit their power to enlarge 
their jurisdiction to an extent that may finally strip the Exec- 
utive of the power which the Constitution has conferred upon 
him alone? The first misstep is usually the fatal one, and 
I am unwilling to take it. 

But it is said that there must be some way of disposing of 
cases where the Judges are interested or disqualified. Two 
remedies are already provided within the constitutional 
limits. First, it is made the duty of the Judge of the circuit 
so disqualified, to hold an adjourned term and procure the 
services of another Judge to try the case, if in his power, on 
pain of impeachment. It may be replied, however, that the 
other Judge may refuse to hold the Court out of his circuit. 
This is not a reasonable supposition. It is his duty to do it, and 
the law presumes that every officer will faithfully discharge 
his official duties till the contrary is made to appear. The 
Constitution says of a Judge of the Superior Courts: He 
may act in other circuits when authorized by law. And it 
is no strained construction under well known rules, to con- 
strue may in this Act, prescribing the duties of a public 
officer, to mean shall. As it is made the duty of the Judge 
who is disqualified to procure the services of another Judge 
to try the cause, it is certainly the duty of that other Judge 
to do it. The law, in other words, makes it the duty of one 
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Judge to do what it requires another Judge under pain of 
impeachment to procure him to do. If he could not show a 
good excuse, why might he not be impeached for refusing to 
do what the other will be impeached for failing to procure 
him to do, when they are officers of the same grade owing 
these reciprocal duties to each other and to the public? 

But the Act under consideration gives another remedy, not 
by a legal appointment of a Judge of the Superior Courts, 
for the particular occasion, but by constituting another Court 
—a special Court—for this very purpose. For it must be 
borne in mind that I am not denying the legality of this 
Court. I only deny that it is the Superior Court, and I also 
deny that a writ of error lies from it to the Supreme Court. 
The Constitution declares that, the judicial powers of this 
State shall be vested in a Supreme Court, Superior Courts, 
Courts of Ordinary, Justices of the Peace, Commissioned No- 
taries Public, and such other Courts as have been or may be 
established by law. Now this is clearly one of these other 
Courts established by law for the trial of this particular class 
of cases. 

This question is decided by this Court in the case of Tay- 
lor vs. Smith, 4th Ga. R., 133, which arose under the Act of 
1801. That Act was in these words: In all cases brought 
in said Superior Courts, or either of them, when either of the 
Judges thereof shall be a party or interested therein, it shall 
be the duty of three or more of the Justices of the Inferior 
Court to preside on the trial of the same. What substantial 
difference between that Act and the one now under conside- 
ration? In both the case must be brought and pending in 
the Superior Court, and the Judge must be disqualified to 
preside. In the one case three or more Justices of the Infe- 
rior Court preside on the trial. In the other, an attorney 
selected by the parties under the authority of the Act of the 
Legislature presides. In both cases those presiding have, as 
a necessary consequence, all the functions of a Judge in that 
case. In one case it isso expressed. In the other, the author- 
ity to preside in the case without qualification carries with it 
all the {functions of a Judge for that case. Now let us see 
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how this Court classed the Court held under the Act of 1801 
in the case where Judge Taylor was disqualified, and the 
three Justices of the Inferior Court came into the Superior 
Court and presided, just as the attorney selected by the parties 
did in this case. Warner, Judge, delivering the unanimous 
opinion of the Court says: “The judicial powers of this 
State are vested by the Constitution in a Supreme Court for 
the correction of errors, Superior Courts, Inferior Courts, 
and Justices Courts, and in such other Courts as the Legisla- 
ture shall from time to time ordain and establish. ‘The Act 
of 1801 creates a Court for the trial of causes in which a 
Judge of the Superior Court may be a party, or interested. 
Special jurisdiction is conferred by the Act on three or more 
Justices of the Inferior Court for the trial of certain specified 
causes. It was competent for the General Assembly, in our 
judgment, to ordain and establish a tribunal for the trial of 
causes in which a Judge of the Superior Court is a party, or 
interested.” Here it is not pretended that the Court held 
by three Justices was the Superior Court of the county. It 
was, says this Court, a tribunal ordained and established by 
the General Assembly, upon which special jurisdiction was 
was conferred when it was created under the Act of 1801. 

It is true tle Supreme Court entertained a writ of error in 
that case, just as we have done in several cases under this 
statute at this term, after announcing doubts as to our juris- 
diction, because no objection was made to the jurisdiction. 
Indeed the parties in the cases heard by us requested that no 
such objection should be raised, except in the case where but 
two Judges presided, and in that case the bill of exceptions 
was signed by the Judge of the Superior Court. If the 
Court in the case cited was one of those other Courts provided 
for by the Constitution, and established by the Legislature, 
and was not the Superior Court, how can this be held to be 
the Superior Court of Fulton county ? 

But it was objected that it could not be intended by the 
Legislature that a Court be established with jurisdiction to 
try causes, without a provision for the correction of its errors 
by this Court. Important rights have often been adjudicated 
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under Acts of the Legislature without any such provision, 
Pope vs. Hays, 30th Ga. R., 539, presents such a case. There 
the widow and children of H. W. Shaw applied for the ap- 
pointment of commissioners to set apart to them the year’s 
support allowed them by law. The commissioners awarded 
them the sum of $800 00, with which they were dissatisfied, 
and they entered an appeal from the Court of Ordinary to 
the Superior Court. A motion was made to dismiss the 
appeal on the ground that no appeal is provided for, by law, 
from the report of the commissioners made to the Ordinary, 
The Superior Court sustained the objection and dismissed 
the appeal. And this Court affirmed the judgment. Judge 
Lumpkin, who delivered the opinion of the Court, says: 
“The only question in this case is, whether an appeal will 
lie upon the report of commissioners appointed under the Act 
of 1856, to set apart one year’s provisions for the family, out 
of the estate of the deceased. We think not. There is no 
verdict, no judgment of the Court to appeal from. The Act 
simply directs the report to be recorded by the Ordinary, 
This is a mere ministerial act to preserve the evidence, and 
to show upon the books of the Ordinary’s office the manner 
in which so much of the estate was disposed of; neither can 
the commissioners, whose report is sought to be set aside, be 
considered the Ordinary pro hac vice. This would violate the 
Constitution which directs who shall be Ordinary.” 

In that case $800 00 of the estate of the deceased was dis- 
posed of by the commissioners, who returned their award into 
the Ordinary’s office, who recorded the same; but this was 
held not to be the judgment of the Ordinary from which an 
appeal lay, nor were the commissioners, thus disposing of the 
estate of the deceased, to be considered the Ordinary for the 
occasion, as the Constitution had prescribed who should be 
Ordinary. The commissioners performed functions which 
properly pertain to the Ordinary’s office in the disposition of 
the estate of a deceased person, but as they were not the Or- 
dinary no appeal lay from their decision, as from a decision 
of the Ordinary. 

The objection that there is no mode prescribed by law for 
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the corrections of its errors does not, however, apply to the 
Court of special jurisdiction, now under consideration. In 
view of its location in the classification of Courts, made by 
the Constitution, it is very clear that it was to rank below 
the Superior Court. The Constitution gives the Judges 
of the Superior Courts authority to issue on their sanction, 
writs of certiorari, to correct errors in inferior judicatories. 

~ Section 237 of the Code defines some of the powers of the 
Judge of the Superior Court, and among others reiterates 
that he may grant writs of certiorari. Section 238 then 
declares that the authority, granted in the preceding section 
to each Judge in his own circuit, may be exercised by any 
Judge of another circuit, whenever the resident Judge is 
absent from the circuit so that the business cannot be done 
as speedily as necessary, or is indisposed, or interested, or is 
laboring under any disqualification or inability to serve, or in 
case the circuit should be from any cause without a Judge. 

Here then is a legal Court, inferior to the Superior Court, 
a tribunal created by the Legislature with special jurisdiction 
to try this very class of cases, and here is the power, plainly 
given to any Judge of the Superior Courts of this State, to 
grant a writ of certiorari, to correct the errors committed by 
this special tribunal ; and the Constitution provides for a 
writ of error from the decision of the Judge of the Superior 
Courts to this Court, to correct his errors upon the decision 
which he may make on the writ of certiorari. 

In this manner the whole system harmonizes, and there is 
no encroachment by one department of the Government upon 
the power conferred by the Constitution upon another. This 
also harmonizes with the former decisions of this Court, 
while it affords two remedies for the enforcement of contracts, 
or the redress of wrongs, in the class of cases to which this 
belongs, which are not only plain and simple, but full and 
complete. 

The defendant in error having raised the question of juris- 
diction, and having objected to the hearing of this Court, it 
follows from the reasons already given, that, in my judgment 
this writ of error ought to be dismissed. 
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J. G. Brown, plaintiff in error, vs. SEABORN CROWLEY, de- 
fendant in error. 


If B purchase from A two parcels of land at the same time, and when they 
come to draw the writings, A suggests that B, to save the writing of two 
deeds, take a deed for one of the parcels from C, from whom A had 
purchased it, but had not yet gotten title, saying it would do just as 
well, and B consented, and there was in fact a mortgage on that land, 
given by C, of which B was ignorant: Held, that B, who had the 
mortgage to pay, might, ina suit by A on one of the notes given at the 
time, plead a failure of consideration to the amount of his damage. 


Complaint. Motion for new trial. Decided by Judge 
Popr. DeKalb Superior Court. March Term, 1869. 


Brown sued Crowley upon a note for $609 00, made by 
Crowley on the 16th of December, 1862, and payable to 
Brown, or bearer, on the 25th of December, 1863. Crowley 
plead that this note was given in part payment of a settle- 
ment of lands sold to him by Brown, the legal title to a part 
of which was in one Hightower; that Brown induced him 
to take a deed to that part from Hightower, fraudulently 
representing that it would be as good as a deed from him, 
and would save the trouble and expense of two deeds; that 
that part was in fact mortgaged by Hightower to one Cook, 
as trustee for Cook’s wife, for $400 00 and interest, which 
mortgage was foreclosed, and under the ji. fa. issued upon it, 
that part was levied on and sold, and Crowley had to pay 
$570 00 in present currency to keep his possession of that 
part, and that said note having been given “in Confederate 
times,” said $570 00 is equal to it, and therefore he, Crow- 
ley, should not pay any more. 

The plaintiff read in evidence the note and closed. The 
defendant testified that the note was given in part for the 
land where he resides, a part of which was covered by said 
mortgage; he bought the land at the date of the note from 
Brown ; it was priced to him in two parts, seventy-five acres 
in woods, which Brown had owned some time, at $1500 00, 
and the other was the Hightower place, (230 acres,) upon 
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which were the houses and cleared land, and much of it 
worn, at $2500 00. The Hightower place was not worth 
more per acre than half the value of the other part. High- 
tower was living there then, and made the deed to Crowley, 
because it was thought unnecessary to have a deed from him 
to Brown, and from Brown to Crowley. Crowley gave a 
note for $1000 00, due 25th December, 1863, payable to 
Brown, the note sued on, and another for $200 00 or $300 00, 
and paid the balance in Confederate money, except a small 
amount which Brown owed Crowley. Hightower took the 
$1000 00 note, $1000 00 in said currency, and $500 00 in 
a stallion which Crowley had sold to Hightower. High- 
tower had rented this Hightower place from Brown, and had 
hired a negro, and it was necessary to arrange with High- 
tower for possession, and, to induce him to give possession, 
Brown took the negro. Witness did not trade with High- 
tower, but with Brown only, and took the deed from High- 
tower because Brown said it would save the trouble of 
making two deeds, and said that a deed from Hightower to 
witness would answer every purpose. 

The defendant read the mortgage from Hightower to Cook, 
as aforesaid, on said Hightcwer’s place, made 15th of Jan- 
uary, 1860, to secure Hightower’s notes to Cook, trustee, for 
$400 00, due 25th December, 1864, and a fi. fa. issued upon 
the foreclosure of said mortgage, on which fi. fa. it appeared 
that said land was sold under it, and that Crowley bought it 
at such sale for $570 00. Plaintiff’s attorneys objected to 
these documents because it was not shown that Brown sold 
Crowley the Hightower place. 

The defendant closed. Plaintiff, in rebuttal, testified that 
he acted as agent of Hightower in selling the Hightower 
place to Crowley, and got no payment for his services, and 
that this note was given in part payment for said lot sold at 
$1500 00 at the same time; Hightower made the deed to 
the Hightower place, received the $1000 00, and took the 
$1000 00 which witness thinks was payable to Hightower, 
and not to himself; that he, Hightower, afterwards sold said 
note of $1000 00 to William Wright. At the date of the 
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trade Hightower was solvent, owned land and slaves, and 
was worth more than witness. He agreed with Crowley as 
to the incidents of the trade, except that he stated that the 
two pieces were sold separately, one for himself, and the other 
as agent for Hightower. 

They further read in evidence the said deeds made by 
Brown and by Hightower respectively, for said parcels of land 
respectively made on the day when the note sued on was 
made. WILLIAM WRIGHT testified, that in 1863 he bought 
of Hightower a note for $1000 00, made by Crowley, due 
25th December, 1863, and that he thought it was payable to 
J. G. Brown, but was not certain as to the payee. The drafts- 
man of said deeds testified that Brown suggested at the time 
that there was no use for having two deeds for the High- 
tower place, that a deed from Hightower directly to Crowley 
would be sufficient, inasmuch as Hightower had not made a 
deed to Brown. The draftsman said Hightower’s deed would 
be sufficient, and he accordingly drew it. 

There was other testimony as to the value of the land and 
of Confederate currency, but it is not material now. The 
jury found for the defendant. Plaintiff’s counsel moved for 
a new trial upon the grounds that the Court erred in admit- 
ting as evidence the mortgage from Hightower to Cook, and 
the fi. fa. founded on its foreclosure ; because the Court charged 
the jury that if the evidence shewed that the note was given 
for the land covered by said mortgage, and that land was 
sold under a foreclosure of that mortgage, and defendant 
was compelled to buy that land in order to protect his pos- 
session and title, he was entitled to a reduction of the note 
sued upon to the extent of the amount so paid by him, and 
because the verdict was contrary to the weight of the evi- 
dence and the law. The two first grounds were put upon 
the assumption that there was no sufficient evidence that 
Brown sold the Hightower place to Crowley as his, Brown’s, 
and not as Hightower’s land, being sold by him as agent for 
Hightower. The Judge refused a new trial, and that is 
brought up for review. 
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Hitt & CANDLER, for plaintiff in error. 
Wa. Ezzarp, for defendant in error. 


McCay, J. 


The evidence in this case is very strong that both these 
parcels of land were sold by Brown to Crowley, and that the 
note sued on is a part of the consideration. It is true Brown 
denies this, and says that as to the Hightower land he, avow- 
edly, only acted as agent. But this is contradicted by Crow- 
ley, and is wholly inconsistent with the facts stated by Stewart, 
who drew the deeds, as well as by the recollection of Wright, 
that the $1000 00 note was payable to Brown. Stewart 
directly corroborates Crowley, and says that when they came 
to have the deeds written, Brown suggested that it was un- 
necessary to have two deeds to the Hightower land, which 
he had previously bought, but had not got the deed, as a 
deed directly from Hightower to Crowley would be sufficient. 
The jury were not only justified, but bound to find for the 
defendant under the evidence; the justice and equity of the 
case is clearly that way, and a new trial ought not to be 
granted, unless there be some stubborn rule of law which 
requires a verdict for the plaintiff. 

It is contended that under the Statute of Frauds, the evi- 
dence that this note was given, as set up by the defendant, is 
illegal, as it all rests in parol; that it also contradicts the 
deeds made at the time, and that according to his own show- 
ing Crowley agreed to rely on Hightower’s warranty, and as 
a consequence waived any obligation from Brown. We think 
neither of these views controlling. There was no intention 
of Crowley to waive anything. He had bought from Brown, 
at his suggestion, and by the advice of the scrivener, that it 
would do just as well, he took a title direct from Hightower, 
merely to save writing. It was thoroughly understood, that 
this was with the belief that it would do just as well as if 
two deeds were to be made. It has not done just as well. 
The intent was to give Crowley a good and sufficient title. 








380 SUPREME COURT OF GEORGIA. 





———— 


Brown vs. Crowley. 





By Brown’s suggestions he failed to get it, though both he 
and the writer of the deed thought the paper drawn answered 
every purpose that a deed from Hightower to Brown, and a 
deed from Brown to Crowley, would have done. If Brown 
knew this mortgage was upon the land, then his conduct was 
a fraud upon Crowley. If he did not know it, then he, as 
well as Crowley, acted under a mistake, and it is contrary to 
equity to permit him to take advantage of it. He was bound 
to make Crowley a good title, and Crowley has not, with any 
intent so to do, waived the obligation. In the defence of a 
note the defendant may, in this State, set up at law any 
defence that would be good in equity. Without doubt, if 
Crowley took the deed direct from Hightower, with the belief 
that it was just as well, and he was mistaken as to the fact, 
equity would relieve him, as against Brown, from the conse- 
quences of this mistake. 

This same line of reasoning is a reply to the other posi- 
tions. If Brown was guilty of a fraud, or if the parties 
acted under a mistake of fact, equity will not refuse to inter- 
fere because it is necessary to resort to parol evidence. In 
the search after fraud, or to correct mistakes, the rule that 
deeds speak for themselves, and that contracts in reference to 
land must be in writing, does not obtain, and in a case like 
the present, under our law, the parties stand just as though 
there was a bill filed. The case is simply this: Crowley 
buys the land from Brown and gives his notes. Either by a 
fraud of Brown, or by a mistake of fact, to save two deeds, 
Crowley takes a deed from Hightower, Brown saying that 
such a deed would answer the same purposes as a deed from 
Hightower to him and then a deed from him to Crowley. 
It turns out that in fact there is a mortgage on the land, 
given by Hightower, which Crowley has to pay. It seems 
to us the clearest equity that, in this state of facts, Crowley 
may have the amount recouped against the note still in 
Brown’s hands and now sued on. 

Judgment affirmed. 


—————— 
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Martua F, Situ, plaintiff in error, vs. Toomas J. Gran- 
BERRY, adm’r, defendant in error. 


1. A purchase by an executor at his own sale is not void, but only void- 
able at the option of the legatees, their election to be made within a 
reasonable time, and an executor who takes possession of land so pur- 
chased, and claims it as his own, and places a tenant upon it, has 
adverse possession. And if he makes a marriage contract after he 
places the tenant upon the land and thereby, in consideration of mar- 
riage, conveys to his intended wife a life-estate in the land, to com- 
mence at his death, and the marriage is solemnized and he dies soon 
after, leaving the tenant on the land, he becomes the tenant of the 
widow, and has no right to attorn to the administrator with the will 
annexed of the original testator, who has no right to interfere in a pro- 
ceeding by the widow to dispossess her tenant who is holding over. 
If such administrator or legatees wish to assert their title it should be 
done by an action of ejectment or other proper proceeding for that 
purpose, to be commenced aguinst the widow or her tenant in posses- 


sion. 


Equity. Landlord and tenant. Administrator buying 
at his sale. Decided by Judge GREEN. Monroe Superior 
Court. February Term, 1869. 


The will of James Hogan, deceased, was as follows: 
“After paying my just debts I give to my beloved wife, 
Elizabeth Hogan, all my estate, both real and personal, 
during her natural life, and at her death I wish it, with the 
increase, to be equally divided, and one-half given by my 
exccutors to the lawful heirs of the body of my daughter, 
Eveline Scarborough, and the other half I wish given, the 
use of it, to Emeline Granberry, during her natural life, and 
at her death to be given to the lawful heirs of her body. 
If my wife should at any time think proper. to give any por- 
tion of my estate thus bequeathed to the legatees above named, 
I wish her to do so, only at her own discretion through and 
by my executors.” Davis Smith and testator’s wife were the 
nominated executors. Smith qualified, took possession of the 
estate, and assented to Mrs, Hogan’s taking possession of the 
“ Hogan place,” six hundred and eighty-five acres of land 
in Monroe county, Georgia, under said will. She lived there 


——————————— 
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until her death. Then Smith, as such executor, either with. 
out an order from the Court of Ordinary for the sale of the 
‘“‘ Hogan place,” or, if he had one, it was obtained by repre- 
senting that the sale was necessary to pay debts, when in fact 
testator owed nothing, advertised said place for sale. Gran- 
berry, in behalf of himself and his wife and his children, and 
the other remaindermen, importuned Smith not to make such 
sale, but to no purpose. The terms of sale were kept secret 
till the time for selling; then Smith announced that he 
would sell it for cash, payable in gold, and would not wait 
twenty-four hours for any one to raise the gold. He knocked 
off the place to one Hollis, Hollis not having bid for it, 
This pretended sale was on the first Tuesday in December, 
1866. On the 28th of January, 1867, Smith, as such exec- 
utor, made a deed purporting to convey to Hollis said place 
for $2,400 00 in cash, and on the 30th of said January 
Hollis made a deed reconveying it to Smith, in propria per- 
sona, at the same price. 

Smith, on the 19th of November, 1867, made an antenup- 
tial contract with Mrs, Lanier, of Bibb county, by which, in 
consideration of their marriage, he conveyed to her said place 
during her life, upon certain terms, remainder to certain of 
his children. They were married on the same day. Smith 
rented out said place as his own to one Floyd for a term, and 
afterwards died. When the term had expired, Mrs. Smith, 
claiming under the marriage settlement, demanded the pos- 
session of the place, and Floyd refused to give it to her. 

Meanwhile, Granberry had taken out letters of administra- 
tion de bonis non, cum testamento annexo, on Hogan’s estate, 
and claimed said place, and had Floyd to attorn to him as 
such adminstrator. Mrs. Smith made her affidavit against 
Floyd to turn him out, as a tenant holding over, and he met 
it with a counter affidavit, averring that he did not hold 
under her. She also sued him for the rent in arrear. 

When these cases were called for trial Granberry, as such 
administrator, and to protect the rights of the remaindermen 
under Hogan’s will, by bill against her and Floyd, brought 
these matters to the notice of the Chancellor, averring that 
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said conduct of Smith, as to the sale of the place, was but a 
purchase by himself at his own sale, and a fraudulent con- 
trivance to get title to the place in himself, and therefore his 
title was void, and he conveyed no title to Mrs. Smith ; that 
Floyd was in law the tenant of Smith, as executor and by 
succession, at Smith’s death, of Granberry as administrator, 
and prayed that she be restrained from further litigation with 
Floyd in the premises or recovering rent from him, and that 
the deeds and her marriage settlement should be cancelled, 
because they were clouds on his title as administrator. 

The injunction was granted temporarily with order to 
show cause why it should not be permanent. Mrs. Smith 
answered the bill, averring that she had no notice of any of 
the matters set out in said bill when she married Smith, in 
consideration of his giving her a life-estate in said “ Hogan 
place.” Her counsel objected to further injunction upon the 
ground that there was no equity in the bill, or, if there was, 
it was sworn off by the answer. The Chancellor continued 
the injunction, and that is assigned as error on each of said 
points. 


LANIER & ANDERSON, R. P. TRrpPs, for plaintiff in error. 


CaBANESS & PEEPLES, for defendant in error, said there 
was a vested remainder in the daughters of Hogan: 4th Ga. 
R., 380; 7th, 519; 19th 261; 26th 515; that therefore 
Smith, as executor, had nothing to sell; that Mrs. Smith 
should have inquired as to Smith’s title: Hill on Trustees, 
513; 2 Chan. Cases, 246; 1 Ambler, 241; 1st Wash. R., 
141; 4H. and M., 119; 1st John. Ch. R., 574; L. C. in 
Eq., vol. 2., pt. 1-103; 4 Binney, 145; the doctrine of pur- 
chaser was without notice does not apply: 16th Ga. R., 190; 
as to the right to set aside said sale, 8th Ga. 266; 9th, 164; 
12th 595 ; 22d, 637; 30th, 780, etc., etc. 
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Browy, C. J. 


1. The will of James Hogan gave to his wife during her 
natural life, all his estate, both real and personal, and at her 
death the estate, with the increase, to be equally divided, and 
“ one-half given by his executor,” to the lawful heirs of the 
body of one of his daughters, and the use of the other half 
to his other daughter, during her natural life, and at her 
death to go to the lawful heirs of her body. The will then 
contains this clause: “If my wife should at any time think 
proper to give any portion of my estate thus bequeathed to 
the legatees above named, I wish her to do so only at her 
own discretion, through and by my executors.” Held, that 
the assent of the qualified executor to the life-estate of Mrs, 
Hogan did not divest him of further control over the estate, 
But at her death it was the right and duty of the executor 
to take possession of the estate with its increase, if any, and 
to administer it according to the directions in the will, and, 
as there were no specific legacies, the Ordinary, on the appli- 
cation of the executor, had jurisdiction to order a sale for the 
purposes of distribution, in conformity to the will, the vested 
interest of each remainderman being an interest in a certain 
proportion of the estate, and not a vested interest in any par- 
ticular tract of land, or piece of personal property. 

2. The executor, after the death of the widow, having 
taken possession of the lands of the estate, and having ob- 
tained an order from the Ordinary for the sale of the same, 
for the purpose of distribution among the legatees, and, after 
legal advertisement, he having sold the same, at the proper 
time and place, and having, through Hollis, purchased the 
land at his own sale, and after making a deed to Hollis the 
land, on the second day thereafter, having been reconveyed 
to him by Hollis by regular deed: Held, that the purchase 
by the executor was not void, but was only voidable at the 
option of the legatees, provided they so elected within a reason- 
able time. And the executor after said sale, having claimed 
and occupied the land as his own, thereby acquired an adverse 





ee 


| ° 








ATLANTA, JUNE TERM, 1869. 385 





Smith vs. Granberry, adm’r. 





possession of the same, and a tenant placed upon the land by 
the executor after his purchase was his tenant, and such 
tenant could not change his landlord by attorning to the ad- 
ministrator de bonis non, etc., of the estate of Hogan. 

3. The executor, after his purchase while he had a tenant 
upon the land, entered into a marriage contract with the 
plaintiff in error, and conveyed to her a life-estate after his 
death, in consideration of marriage, without notice to her of 
the nature of his purchase; the marriage was then solemn- 
ized, and in a few months he died, leaving the tenant upon 
the premises, and his widow commenced action against the 
tenant for rent and a proceeding to dispossess the tenant 
holding over: Held, that the tenant became her tenant on 
the death of her husband, and the administrator de bonis non 
of the estate of Hogan had no right to interfere in this litiga- 
tion, or to maintatn a bill in equity to enjoin her action 
against her tenant, the more especially as she resided in Bibb 
county, and the litigation between her and her tenant was 
pending in Monroe, where the bill was filed. If he, or the 
legatees of Hogan had paramount title, the litigation between 
plaintiff in error and her tenant did not in any way interfere 
with their right to commence their action of ejectment or 
other proper proceeding for the recovery of the land. 

The foregoing propositions contain the substance of my 
reasons for the unanimous judgment of the Court in this 
case, which is that the judgment of the Court below be 
reversed, 


McCay, J., announced his concurrence from the bench as 
follows: If property be demised to A for life with remain- 
der to B and C, and the executor deliver possession of the 
estate to A, who enters upon the full enjoyment of the life- 
estate, she holds it for herself and the remaindermen. And 
any duty, (as to divide the estate or the like,) put upon 
the executor by the will, after the determination of the life- 
estate, is a special trust, and forms no part of his duty as 
executor, and the supervision of it does not belong to the 
Court of Ordinary, but to the Superior Court. 

VoL, Xxx1x—25. 
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Where one is in adverse possession of land, against the true 
owner, and rents it to a tenant, avowedly in his character of 
adverse holder, the tenant cannot attorn to the true owner or 
deny the adverse possession of his landlord. 





Lawson G. CHAMBLISS, plaintiff in error, vs. OLIVER C, 
PHELPS, defendant in error. 


1. A homestead is subject to an execution founded upon a debt con- 
tracted for the purchase-money, and the fact that the debt has been 
transferred to a third person does not change that liability. 

2. Although a judgment be dormant under the statute, and has, there- 
fore, lost its lien, as a judgment, it is still a subsisting debt, and the 
judgment may be revived by scire facias, or by suit. 

3. The Acts limiting the time within which judgments may be revived, 
were suspended by the Acts suspending the Statute of Limitatious, 
to-wit: from the 30th November, 1861, to the 21st July, 1868, when 
civil government was practically restored in this State. 

4, A creditor, though his claim may be one of the exceptions pro- 
vided for in the Homestead Act, can not set it up to prevent the lay- 
ing off of the homestead. Other conditions having been fulfilled, the 
homestead ought to be set off, leaving to the creditor his right to go 
on under the exceptions at his discretion. 

5. A mortgage, given by the debtor, is not one of the exceptions pro- 
vided by the Constitution, to which the homestead for his family is 
liable. Warner, J., dissenting. 


Homestead. Constitutional law. Dormant Judgment. 
Before Judge GREEN. MonroeSuperior Court. April Term, 


1869. 


Chambliss petitioned the Ordinary of said county for the 
exemption from his debts of certain personalty and certain 
land as his homestead. In obedience to the order of the 
Ordinary the county surveyor laid off certain five hundred 
and one acres of land in said county as said homestead, and 
certified that they were not worth over $2000 00 in specie. 
Phelps, by his attorney, appeared and objected to the Ordi- 


_nary approving said exemption, upon the following grounds: 























ATLANTA, JUNE TERM, 1869. 387 





Chambliss vs. Phelps. 





Because he, Phelps, was the holder and owner of a fi. fa., 
issued from the Superior Court of said county, in favor of 
Archibald Lary against said Chambliss for $887 53 principal, 
$3 58 interest, to the date of the judgment, to-wit: the 5th 
of September, 1856, and interest since, up to date, which 
judgment was founded upon a note given to said Lary for 
the purchase-money of said land; and also owner of a mort- 
gage fi. fa., founded upon the foreclosure of a mortgage for 
$2000 00, made by said Chambliss on said land to said 
Phelps on the 8th of November, 1858. The rule absolute 
was taken in said county in August, 1867. Further, he 
objected because Chambliss had no wife nor minor child de- 
pendant upon him as the head of a family. 

The Ordinary, on the 26th of January, 1869, approved 
the exemption of the homestead as laid off by the surveyor, 
and Phelps appealed to the Superior Court. 

At the trial Chambliss’ attorneys read in evidence all the 
said proceedings before the Ordinary, and closed. Phelps’ 
attorney then offered in evidence his said fi. fa. in favor of 
Lary, heretofore partially described. Said fi. fa was issued 
on the 22d of November, 1856. The only entries thereon 
showed the following facts: On the 22d of November, 
1856, Phelps paid Lary $903 438, and he transferred said 
fi. fa. and judgment to Phelps. On the 27th of February, 
1869, it was levied on the lands which had been assigned as 
said homestead. This ji. fa. was objected to by Chambliss’ 
attorney because it was apparently dormant. The objection 
was overruled, and the fi. fa. was read in evidence. Said 
mortgage fi. fa. was also read in evidence. It was admitted 
that the Lary fi. fa. was founded upon a note given for the 
purchase-money of said land, and that Phelps paid for said 
ji. fa., and the cause was argued before the Judge upon that 
statement of facts. He adjudged that the said approval of 
the Ordinary be overruled, and the application for exemp- 
tion be disallowed, until said two fi. fas. were paid. 

Chambliss’ attorneys assign as error the refusal to reject 
the Lary fi. fa. when offered as.evidence, and the decision that 
the exemption could not be allowed till said fi. fas. were paid. 
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CaBaANiss & PEEPLES, T. B. CaBAniss, for plaintiff in 
error. 


J. S. PINCKARD, for defendant in error. 


McCay, J. : 


The Constitutionality of the Homestead Law, which is 
one of the points made in this case, is discussed and decided 
in the case of Downer vs. Hardeman, decided at this term of 
the Court, and for the reasons there given we made the same 
decision in this case. 

1. It is one of the express exceptions in the Homestead 
provision of the Constitution, that the Courts shall have 
jurisdiction to enforce against the homestead, when set apart, 
a judgment founded on a debt contracted for the purchase- 
money. See Article VII, section 1, Constitution of 1868. 
This is no personal privilege of the vendor of the land, but 
according to the express language of the Constitution, it is a 
privilege of the contract, and goes with it, like the other 
privileges, into whosever hands it may fall. It is admitted 
that the judgment of Phelps is founded on a debt contracted 
for the purchase-money. We hold, therefore, that i may be 
levied on the property of which it is the consideration, even 
though it be set off as a homestead to the family of the debtor. 

2. Under the decision we have made in the case of Battle 
vs. Shivers, at this term, the ji. fa. of Phelps is undoubtedly 
dormant, but, as is manifest from the reasoning in that case, 
it is still a judgment, as against the defendant ; it has every 
quality of a judgment, except that it cannot be levied until 
he has had an opportunity to show that it has been satisfied. 
It is a dormant, sleeping judgment, and must be revived by 
scire facias before it can proceed to levy and sale. By sec- 
tion 2863 of the Code, it must be revived in three years 
after it becomes dormant, or it cannot be revived or sued on 
afterwards. It becomes dead. 

3. By the Act of 1856 it was presumed to be satisfied if 
allowed to go seven years without an entry, but as we have 
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held in Battle vs. Shivers, that was a Statute of Limitations, 
and was suspended by various Acts, until it was suspended 
by the Code. The provision in the Code limiting scire facias 
and actions upon judgments to three years after they become 
dormant, is a provision to limit the time within which proceed- 
ings snall be commenced in a court of justice, and it is clear- 
ly also a Statute of Limitations, and was also suspended by 
these Acts until the “complete restoration of civil government 
in this State.’ Convention of 1868. We held in a case at 
this term, of Daniel vs. Foster, that civil government was 
practically restored on the 22d of July, 1868, and this judg- 
ment is a judgment, a record evidence of a debt, until barred. 

4, We do not however agree with the Court in holding 
that because the homestead is subject to this judgment, after 
proper steps are taken to put it in active shape, that the 
homestead can not be laid off. The Constitution of 1868, 
Art. “ Homestead,” expressly provides that such a judgment 
may proceed against the homestead, though laid off. The 
issue allowed to be made up by the Acts of 1868 and 1869, 
is whether the applicant is such a person as is entitled toa 
homestead, and whether it is properly and fairly laid off, 
ete, ete. When laid off, if the debt sought to be enforced is 
a judgment founded on a debt contracted for any of the 
exceptions mentioned, then the homestead is subject to such 
udgment. 

We therefore reverse the judgment in this case on the 
ground that the existence of this debt, though it is one of the 
exceptions, is not any reason why the homestead should not 
be laid off; and on the further ground, that the mortgage 
mentioned in the order is not one of the exceptions of the 
Homestead Act. 

5. As to mortgage, we will in this case only say, that it is 
not one of the exceptions. Were the Homestead Law a 
mere Legislative Act, we would doubt much if, secured as 
the right to sell is by contract, it was in the power of the 
Legislature so to legislate as to take away this express reme- 
dy secured by the contract of the parties. But for the reasons 
given in Hardeman vs. Downer, we hold that the Constitu- 
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tion of 1868 was made under such circumstances that if this 

is a violation of the obligation of the contract, it is a viola- 

lation that it was in the power of the authority which made 

that Constitution to commit, and that at any rate it is an eyi] 

not in the power of the judiciary department of the Govern- 

ment, State or National, to cure. | 
Judgment reversed. 


Brown, C. J., concurred as follows : 


1. This Court has no jurisdiction to enforce an execution 
against the homestead which was issued from a judgment to 
foreclose a mortgage before the adoption of the new Consti- 
tution. 

2. The homestead is subject to the payment of the pur- 
chase-money, whether contracted before or since the Consti- 
tution was adopted; and if the judgment for the purchase- 
money is dormant, but not barred by the Statute of Limita- 
tions, the homestead is still bound for its satisfaction, if it is 
revived within the period allowed by the statute. 

3. The execution on the judgment for the purchasemoney- 
in this case bore date 22d November, 1856, and had no entry 
upon it by any officer authorized to execute and return the 
same till the 27th February, 1869. It therefore became dor- 
mant on the 22d day of November, 1863. 

4, When a judgment becomes dormant the Statute of 
Limitations begins to run against it, and if proceedings are 
not commenced to revive it within three years from that date, 
it is barred. 

5. In this case the Statute of Limitations was suspended 
at the time the judgment became dormant, and it never began 
to run against the plaintiffs in the judgment, under the va- 
rious Acts of the Legislature of this State, and the Ordinance 
of the Convention of 1865, till civil government was fully 
restored. This was done 21st July, 1868, when the Legis- 
lature of Georgia, under the direction of Congress, ratified 
the amendments made by Congress to the State Constitution, 
and adopted the 14th Constitutional Amendment. 
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WaRNER, J., dissenting. 


I dissent from the judgment of this Court reversing the 
judgment of the Court below: First, because Chambliss is 
not entitled to a homestead in the land as against his creditors 
whose debts were contracted prior to the passage of the 
Homestead Act, for the reasons stated in my dissenting 
opinion in the case of Hardeman vs. Downer, decided during 
the present term of this Court. Second, if the Homestead 
Act was Constitutional and valid as against the prior con- 
tracts of Chambliss, the judgment held by Phelps for the 
purchase-money of the land, was a valid subsisting lien 
thereon, as well as his mortgage lien upon the land, both of 
which created an “encumbrance” which Chambliss was 
bound to discharge before he is entitled to his homestead 
under the Act, for the reasons stated in the case of Kelly vs. 
Stephens & Connell, executors, etc., decided during the present 
term. Phelps’ judgment was not dormant, for the reasons 
stated in my dissenting opinion in the case of Battle vs. 
Shivers. 

In the case of Kelly vs. Stephens the mortgage “ en- 
cumbrance” of the plaintiff was recognized, and enforced 
against the homestead claimed by Kelly, by the unanimous 
judgment of this Court, but for different reasons. Perhaps 
it is owing to the want of proper discrimination, but I have 
not been able to discover any difference in principle between 
the encumbrance created upon the homestead of Chambliss, 
by Phelps’ mortgage, and that created on the homestead of 
Kelly by Stephens’ mortgage. Both were executed prior to 
the passage of the Homestead Act, and both were encum- 
brances upon the land claimed as a homestead. The majority 
of the Court hold in this case, as I understand their ruling, 
that a judgment obtained against the party claiming a home- 
stead, (unless it be for the purchase-money of the land) prior 
to the passage of the Homestead Act, either on the foreclosure 
of a mortgage, or otherwise, cannot be enforced against the 
homestead. But in the case of Kelly vs. Stephens, before. 
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cited, a judgment on the foreclosure of a mortgage made 
prior to the passage of the Homestead Act, was enforced 
against the homestead, and held to be an “ encumbrance” 
. thereon, and rightly so held, in my judgment. Surely Phelps 
ought to have the same rule applied to him in this case, so 
far as it respects his mortgage, as was applied to the plaintiff 
in that case. What are the facts in regard to Phelps’ mort- 
gage? The mortgage of Phelps is dated the 8th day of 
November, 1858, and had been foreclosed by the judgment 
of the Court. What are the facts in relation to Stephens’ 
mortgage? The mortgage held by Stephens was executed 
on the 3d day of May, 1859, and foreclosed by the judgment 
of the Court. It also appears from the record, in Stephens’ 
case, that in 1859 one Harrison had a judgment against 
Kelly, and was about to sell his land in satisfaction thereof, 
when Thomas W. Thomas loaned Kelly the money to pay 
off said judgment, took his note and a mortgage on his land 
to secure the payment of the note given for the money bor- 
rowed of Thomas. Afterwards, Thomas W. Thomas assigned 
the note and mortgage to James Thomas, the plaintiff’s tes- 
tator. 

The transaction between Kelly and Thomas W. Thomas 
does not differ in principle from any other similar trans- 
action where money is borrowed, a note given, and a mort- 
gage executed upon land to secure the payment of that 
note. But it is said the money borrowed by Kelly, from 
Thomas, was applied to the payment of Harrison’s judgment, 
which, at that, time, created an encumbrance on the land. 
The reply is, that the money belonged to Kelly, and he had 
the right to appropriate it that way, or in any other manner 
he might think proper. Thomas, however, took a new secu- 
rity for his money, a new encumbrance on the land for the 
security of his debt, no way different in principle from the 
encumbrance held by Phelps on the land of Chambliss, to 
secure the payment of his debt. But as I understand the 
ruling of the majority of the Court in this case, if Thomas 
had advanced the money due on Harrison’s judgment to him, 
and taken an assignment of that judgment, and had kept the 
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same open and in full force as a valid subsisting judgment, — 
he could not now enforce that judgment as an encumbrance 
against the homestead under the provisions of the Constitu- 
tion of 1868. If Harrison’s judgment was an encumbrance 
on the land, at the time the money was loaned by Thomas to 
Kelly, then it would be an encumbrance on the land now, 
had it been unpaid and kept in full force and effect as a valid 
subsisting judgment, either in the hands of Harrison or his 
assignee. In Stephens’ case this Court held that the mort- 
gage creditor who took a new security and a new incumbrance 
on the land, of inferior dignity, to that held by Harrison, 
the judgment creditor, can enforce his encumbrance against 
the homestead, but in this case the majority of the Court 
hold, that the original judgment creditor could not have done 
so if he had made the attempt, with his judgment open and 
unsatisfied. 

How Thomas W. Thomas and his assignees, according to 
the facts in that case, could stand in any better condition as 
to the enforcement of their encumbrance against the home- 
stead created by the act of the parties, than a judgment cred- 
itor whose encumbrance on the land is created by law, is 
beyond my limited comprehension. If Harrison’s judgment 
against Kelly was an “encumbrance” on his land claimed 
as a homestead, at the time Thomas loaned him the money to 
remove it, then that same judgment, if open and unsatisfied 
in the hands of Harrison now, would be an “ encumbrance” 
on the land claimed as a homestead. If that same judgment 
being in the hands of Harrison, as a judgment creditor of 
Kelly, would not now be an “encumbrance” on the land 
claimed as a homestead, then it was not an “ encumbrance” 
on the land claimed as a homestead at the time Thomas loaned 
Kelly the money to remove it. If the judgment was an 
“encumbrance” on the land claimed as a homestead at the 
time Thomas loaned Kelly the money to remove it, then, 
most unquestionably, it would have been an “ encumbrance” 
on the land claimed as a homestead, had Harrison continued 
to have held that judgment open and unsatisfied, and was now 
attempting to enforce it in his own right as a judgment cred- 
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itor against Kelly’s homestead. A jadgment, in favor of a 
creditor against the debtor, is an “encumbrance” on the 
land of the debtor claimed as a homestead, or it is not. If 
Harrison’s judgment against Kelly was an “ encumbrance” 
on his land claimed by him asa homestead, and after the 
removal of which the homestead was liable to the claim of 
Thomas or his assignees, then the land of all judgment 
debtors claimed as homesteads, is liable for the removal of 
all similar “encumbrances ;” for the only “ encumbrance” 
that it is pretended that Thomas loaned the money to remove 
in that case, was an “ encumbrance” created by a judgment 
against the defendant, Kelly, who claimed a homestead on 
the land. Iam of the opinion that the judgment of the 
Court below should be affirmed. 





Mixes G. Dossins, plaintiff in error, vs. Cas. L. Duprer, 
defendant in error. 


1. The verdict in this case is not so contrary to the evidence as to shock 
the moral sense or show manifest prejudice, corruption or mistake by 
the jury, nor does it violate any rule of law. 

2. Though an attorney who appears and confesses judgment for a suitor 
is, prima facie, to be taken as having been retained by the suitor, yet, 
if the fact be otherwise, the Court will, upon proof to that effect, set 
aside the judgment. 


Motion to set aside confession of judgment. Decided by 
Judge GREEN. Spalding Superior Court. February Term, 
1869. 


See this case in 86th Ga. R., 108. When it was called for 
re-trial, counsel for Dobbins moved to dismiss the motion to 
vacate the judgment upon the ground that, pending this 
motion, Dupree had been adjudged a bankrupt and had an 
assignee in bankruptcy duly appointed. These statements 
were proved by the record from the proper offices. The 
Court overruled the motion to dismiss and ordered that the 
trial proceed. The evidence produced in this case before, was 
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reproduced ; there was some variation in the words of the 
witnesses, and also some additional testimony. For so much 
of this as is material to an understanding of the opinions, see 
them. 

The Court charged the jury, 1st. That the employment of 
an attorney-at-law, by a party, in all his cases, does not author- 
ize the attorney to acknowledge service of the suits ; the author- 
ity to acknowledge service must be specially given; it. may 
be a general authority to acknowledge service in all suits or 
a special authority in particular suits. 2d. If Dupree had 
notice of the suit and afterwards, Cook, as attorney, under 
his authority, either special or general, confessed a judgment 
for him, Dupree is bound by it. 

He was requested to charge that, though the attorney was 
not duly authorized to acknowledge service and confess judg- 
ment, yet if the same was done and the defendant admits 
that all the defense he had against the note was usury re- 
served in the contract by the plaintiff in the judgment sought 
to be set aside, who has, according to the evidence, remitted and 

«discharged from said judgment all the usury included therein, 
the jury should find in favor of Dobbins. The Court refused 
so to charge. He further charged that, if Dupree had notice 
of this judgment in 1862 and 1863, and took no steps to 
vacate or set it aside until 1866, such conduct may amount 
to an acquiescence in and ratification of said judgment, and 
the jury may find for Dobbins, as a party may be bound by 
the act of an assumed agent either by ratification or by 
silence, according to the circumstances of the case. The jury 
found for Dupree, vacating the judgment. Dobbins’ counsel 
moved for a new trial, upon the ground that the Court erred 
in not dismissing the motion, because of Dupree’s bank- 
ruptcy ; that the verdict is contrary to the weight of the evi- 
dence; that the charge of the Court first stated was erroneous ; 
that the verdict was contrary to the charge of the Court as 
to acquiescence after notice of the judgment, and that the 
refusal to charge as requested was error. The Judge refused 
a new trial, and upon this error is assigned. 
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Speer & Beck, Boynton & Dismvukg, for plaintiff in 
error, cited this case in 36th Ga. R., 108 ; Denton vs. Noyes, 
6th John. R.; 1 Bac. Abridg., 486: 7th Pick R., 137; 6th 
Cowen R., 388; 7 Cowen R., 251; 6 Wend. R., 571; 1 
Salkel, 86; Comyn’s Dig., 7; 1. Keble, 89; 1 Breese, 260; 
7H. & J., 275; 5 do., 478; 1 Tyler, 364; 2 H. & J., 374; 
2 Yates, 546. 


PEEPLES & STEWART, for defendant in error, as to the 
bankruptcy, cited James’ Bankrupt L., 63-7-9 ; 2 Barb. Ch, 
R., 596; 11 Foster’s N. H. R., 542; Smith vs. Lawton, 
decided at this term; there is evidence enough: 4th Ga. R., 
360; pt. 2d. Ga. Decisions, 38 ; Shumate vs. Parsons, 37th 
Ga. R., 102; as to acknowledgment and confession unau- 
thorized: Irwin’s Code, 8264; 13th Ga. R., 217; 16th do., 
194; 17th do., 67; Cobb’s N. Dig. 471. 


McCay, J. 


This was a motion to set aside a judgment in favor of 
Dobbins vs. Dupree, and L. T. Doyal, obtained in Novem- 
ber, 1861. The suit was on a note of Doyal, to which Du- 
pree was security. The motion was by Dupree, and was 
based on the ground that he had never been served and had 
no notice of the suit. It appeared by the entries on the dec- 
Jaration that no process had ever issued, nor had there been 
any service upon either party by the sheriff. There was an 
entry on the writ of waiver of process and acknowledgment 
of service, signed April 30th, 1861, by “Doyal & Cook, 
defendant’s attorneys.” There was also a confession of judg- 
ment signed in the same way at November Term 1861. It 
was admitted that four hundred dollars of the debt was 
usury. No effort had been made to enforce the fi. fa. against 
Dupree until a sMort time before the motion to set aside was 
made, although in 1862 the sheriff had applied to Doyal for 
the costs. 

Dupree was himself a witness, and denied positively that 
he ever knew of the existence of the suit, until a short time 
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before the motion was made. He also swore that he had 
never employed Doyal & Cook as his attorneys in the case, 
or conversed with them, or either of them, on the subject. 
Dobbins swore that he had told Dupree he was going to sue, 
and that Dupree desired suit to be brought. Dobbins also 
swore that, after the judgment, during the war, he had spoken 
to Dupree about the judgment and the payment of it. This 
evidence, so far as it used the word judgment, was at the 
second trial, and Dobbins in the first trial had said he had 
spoken of the debt. He said, huwever, that his attention had 
not, at the first trial, been called to the judgment. 

It appeared from the evidence that Doyal went into the 
Confederate ariny on the 20th of April, 1861; that in the 
fall of 1860 he had taken into partnership, as a lawyer, a 
young man, Mr. V. Cook; that when he left he had told 
Cook that if any suits were brought against him to acknowl- 
edge service. Doyal stated, also, that he did not expect to 
be sued in this case, and that Dupree had never given him 
authority to acknowledge service. Doyal also stated that he 
had generally been Dupree’s lawyer. It was in proof that 
within a year or two before this suit was brought, several 
suits were pending, to which Dupree was a party, and that 
Doyal was his attorney, and the record showed that in these 
cases, after Cook came into partnership with Doyal, the firm 
name was signed to the papers, though there was no evidence 
that Dupree knew of this latter fact, and he denied, on oath, 
that he did. ‘There were various other points of testimony, 
the object of which was to show that Cook had acted as 
attorney for Dupree in several matters, and that they were 
on terms of familiarity. The acknowledgement of service, 
signed “ Doyal & Cook,” was in Cook’s hand-writing, and 
was dated after Doyal left for Virginia. Cook’s interroga- 
tories were taken. THe said he had no recollection of the 
transaction. If the signature was in his handwriting, he 
had no doubt he had authority from the parties to do as he 
did—he would not otherwise have done so. He had no 
recollection of ever having any communication with Dupree 
on the subject. Doyal had told him, when he left, to acknowl- 
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edge service for him if he was sued. The case went to the 
jury, who set aside the judgment, and that verdict came to 
this Court in June, 1867, for review. This Court set aside 
the verdict as contrary to the evidence, upon condition that 
Dobbins should remit the usury. 

The case was tried again at February term, 1869, of Spald- 
ing Superior Court, and the jury again found for Dupree, and 
that verdict is now before us for review as contrary to the testi- 
mony. Very little new evidence was adduced, except a second 
set of interrogatories of Cook. Attached to that set was the 
original writ. He says that the acknowledgment is in his 
handwriting, and he does not believe he would have so 
acknowledged unless he had understood he had authority 
from the parties, though he might have done so from in- 
tructions given him by Colonel Doyal when he left for the 
army, who told him he did not want his wife annoyed, and 
if any suits were brought against him to acknowledge ser- 
vice. He had no récollection of ever talking with Dupree 
before or during the suit on the subject. On being asked 
what he meant by having authority, or by understanding 
he had authority, and if he meant any thing more than 
the authority given him by Doyal, he answered as fol- 
lows: “ He meant he thought he had authority, but he 
might have acted on Doyal’s instructions alone, as neither 
at the time of the taking of his first interrogatories, nor now, 
he cannot recollect that Dupree ever spoke to him on the 
subject.” 

So far as this case turns upon the evidence, it appears to 
my mind not only that the verdict does not shock the moral 
sense by its contrariety to the testimony, but that it is de- 
manded by the burden of the proof. Here is one witness 
who swears particularly that he was never served, and that 
he gave no authority to any one to acknowledge for him. 
That he was not in fact served, and did not himself acknowl- 
edge service, is admitted, for the whole of the plaintiff’s 
case is based upon a claim that the acknowledgment of 
“ Doyal & Cook” was authorized. It is not pretended that 
there is any direct proof of this authority. Doyal denies 
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that he had any. Dupree asserts that he gave authority to 
no one, and Cook says he has no recollection of getting 
any authority from Dupree. This exhausts the testimony 
as to direct evidences. If the case stopped here it would 
be conclusively with Dupree and against the judgment. 
Nor is the indirect evidence sufficient, in our judgment, 
to establish the fact. What is that evidence? 1st. Some 
proof by the plaintiff, denied positively by the defendant, 
that he, the plaintiff, had informed defendant that he was 
about to sue, and that defendant desired it, and that he 
had talked with him about the judgment, after it was ob- 
ained, during the war. 2d. Evidence going to show that 
Doyal had been Dupree’s attorney in other cases, and that 
after Cook came into the office, those cases were managed in 
the name of Doyal & Cook. 3d. The fact that Dupree lived 
in the country, and that Doyal, at one of his visits home, had 
been applied to by the sheriff for the costs, and had perhaps 
seen the fi. fa. 4th. Cook’s statement that though he did 
not remember the transaction, yet as it was in his hand- 
writing, he must have done it, and that he would not have 
so acted without having authority, or believing he had. 
This is the plaintiff’s case in its strongest light, and what 
does it amount to? The fact that a man or a firm is em- 
ployed to represent one or a half dozen cases is assumed as 
evidence that the firm is authorized in a given case to acknowl- 
edge service of the writ. Friendship, familiarity, confidence, 
of one man towards another, is to be taken as evidence that 
he has authorized that other to act as his attorney in fact to 
acknowledge service of a writ. The fact that a man was 
informed that he should be sued, is used to show that he 
authorized a third party to acknowledge the writ. For my- 
self, I have doubt if any of this evidence is relevant. If 
affirmative facts are to be established by such evidence, men’s 
rights are very unsafe. Suppose it were attempted to prove, 
by such evidence, a man’s authority to sign another’s name to 
a deed, who would give any weight to it. It may be admissi- 
ble in corroboration of other facts, but, of itself, it has hardly 
any value. Dobbins’ testimony that he spoke to Dupree 
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during the war about the judgment has some value. But 
when it is remembered that Dupree denies this, and that 
Dobbins did not mention it, in this shape, on the first trial, 
and especially when it is considered that Dobbins, knowing 
of the judgment, if he spoke of the debt at all, had that in 
his mind, and may now well think he used the word “judg- 
ment” in the conversation, when in fact he only spoke of the 
debt, this evidence is by no means convincing. Mr. Dob- 
bins is doubtless very honest in his conviction that he used 
the word judgment, and Mr. Dupree is doubtless equally 
convinced he did not. Five or six years have elapsed ; either 
of them may be the mistaken one. At best this leaves the 
mind in doubt as to which is right, and one can easily see 
that this is just such a matter as two honest men might differ 
upon, since each would be apf to remember the words accord- 
ingly as he understood the status of the case. 

Cook’s evidence is at last the hinge on which the case 
turns, and what is it? He does not recollect the circum- 
stance, though he recognizes his handwriting. The proof 
is conclusive that Cook was the actor in the matter, and the 
real question is, did Cook have authority? Is there such 
proof of this as would justify this Court in assuming 
that the jury who found this verdict must have acted from 
passion or prejudice? The truth is, the proof of Cook’s 
authority is very weak. It consists wholly in Cook’s state- 
ment that, as he did it, he must have, at least, thought he had 
authority. He does not remember doing the act ; he does not 
recollect ever talking with Dupree on the subject, yet, as it is 
done, he must have, at the time, thought, at least, it was well 
done. And this is paraded as evidence—-Mr. Cook’s con- 
victions that, as he did it, he must, at least, have, at the time, 
thought himself authorized. At last what is it but Mr. 
Cook’s belief—not his recollection but his belief, founded not 
on any fact in the history of the case, but founded solely on 
his own estimate of the integrity of his own character. But 
even this is again diluted by Cook’s additional statement, 
that this opinion, which he says he must have had as to his 
authority, may have been founded on the authority which 
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Doyal gave him. Now it is admitted that Doyal gave him 
no authority to acknowledge for Dupree, and, at last, Cook’s 
evidence amounts to this—that he now believes he must have 
then thought he had authority. And the case depends upon 
the opinion. which the jury may have had of Mr. Cook’s 
capacity at that time to form a correct judgment of what 
circumstances would authorize a lawyer to acknowledge ser- 
vice of a writ for a defendant, and as a criterion of that, he, 
himself, tells them that they are authorized to presume that 
he formed that opinion, from the conversation he had with 





Doyal. 
As I have said, so far from the verdict being contrary to 


the evidence, it is in my judgment demanded by the evidence, 
and the jury have found just as by the evidence they ought 
to have found. At any rate this is true, unless there be some 
rule of law which makes this different from an ordinary case, 
and this, as I understand, is the ground occupied by the 
plaintiff. 

2. We do not think there is any rule of Jaw which makes 
this case a harder one to make out for the defendant than 
other cases turning upon proof. It is true there are English 
cases, and a case, Denton vs. Noyes, 6 John, 305, (Van Ness 
dissenting,) in which the doctrine is laid down that a Court, 
will not set aside a judgment on the ground that the attorney 
representing the defendant was not authorized to act. But 
our Code strikes all this doctrine out of the law. It is not 
applicable to our situation nor consistent with the state of 
our affairs. The acts of an attorney-at-law, within the scope 
of his duties as such, are, prima facie, held to be authorized, 
but on proof to the contrary, the Court will set them aside, 
and treat them as null. Code, sections 446, 447, 448. 

Under the Code, therefore, the most that can be said for 
this case is, that the burden of proof is upon the defendant. 
He must prove the attorney not to have been authorized. 
That we think he has clearly done, first, by his own evidence, 
which is positive; and secondly, by the total failure of Doyal 
& Cook, both of whom are witnesses, to show the authority. 
Even without Dupree’s evidence, the want of authority is 

VoL, XxXxIx—26, 
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established about as strongly as any negative can be. Here 
is the oath of the two attorneys, Doyal & Cook, the only 
persons, except Dupree, who can know the facts. Doyal 
says positively he had no authority, and Cook is not able to 
say that he had, except by drawing an inference from the 
very act itself, though he adds that even that inference is 
worth but little, since his act might, as he says, have been 
done under authority from Doyal, which, as all admit, would 
have been no authority at all. 

In my judgment, however, (though I believe the Chief 
Justice, as well as my brother WARNER, feel that the former 
decision of this Court is conclusive of a contrary doctrine,) 
the act of an attorney-at-law in acknowledging service of a 
writ, stands upon the same footing as the act of any other 
man. It is not part of the duties of an attorney, and when 
questioned, it does not stand as prima facie authorized. Our 
law requires the defendant to be served with a copy of the 
petition and process, and if the plaintiff sees fit to take a 
waiver of both the process and the copy, he must take care 
that he takes it from one who has authority. This suit is 
not “regular upon the record.” The defendant does not 
appear to have been brought into Court in any of the methods 
provided by law. He was not served, he did not acknowl- 
edge service. A third person assumes to represent him, and 
signed his name to an acknowledgement of service. In my 
judgment this was not the act of an attorney—an officer of 
Court, and is not entitled to the presumption which the 
Courts make in favor of the acts of its’ officers. Even if 
Dupree had informed Cook that he expected to be sued, and 
that he wished him to defend the case, this would not have 
authorized Cook to waive process and acknowledge service. 
It was not au “attorney’s” act as such. It required special 
authority, and as it seems to me, stands upon the footing of 
other agents’ acts. It must be proven. And it is to my 
mind rather an extraordinary stretch of the presumptions of 
law, to infer, in the first place, that an attorney is employed 
because he has appeared, and then to assume that, because he 
has appeared, his client is also presumed to have been proper- 
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ly in Court. It is presuming a fact, and then presuming 
from that fact another. This is going too far, and I do not 
give my assent to any such doctrine. “ Prima facie, an attor- 
ney is to be presumed authorized properly to represent any 
cause he appears in,” Code, section 448; but this clearly 
only covers his acts as an attorney. If he does any other 
act requiring special authority, his authority must be proven 
as in the case of other agents who act beyond the scope of 
their business. 

Upon the whole we affirm the judgment of the Court 
below in refusing a new trial. 





Brown, C. J., concurring. 


When an attorney-at-law acknowledges service of the writ, 
and at the trial term confesses judgment for the defendant, 
the presumption of law is that he had authority to do so, but 
that presumption is only prima facie, and may be rebutted 
by proof. 

In a proceeding to set aside a judgment, on the ground 
that the defendant was never served, when it appears that an 
attorney of the Court acknowledged service, and confessed 
judgment for him, the burden of proof is upon the defendant, 
who moves to vacate the judgment, and he must make satis- 
factory proof that the attorney had no authority to represent 
him, or the judgment will not be disturbed. But if the 
evidence is conflicting, and the special jury have found for 
the movant, and the presiding Judge has refused to set aside 
the verdict, which was afterwards set aside by this Court, and 
there has been a new trial before another jury and another 
Judge, and the movant has strengthened his evidence on the 
second trial, and the verdict is again in his favor, and the 
presiding Judge on the second trial refuses to disturb it, and 
the evidence is so conflicting as to raise grave doubts which 
way the finding should have been, and no rule of law has 
been violated, this Court will not further interfere. It 
is the proper province of the jury to decide questions of fact, 
and where the evidence is conflicting, and there is sufficient 
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evidence to sustain the finding, this Court will be slow to 
disturb it. 


WARNER, J., dissenting. 


When it appeared from the record that a judgment had 
been entered against a defendant upon an acknowledgment 
of service on the writ, and confession of judgment by an 
attorney-at-law; that the defendant resided in the county, 
within one mile and a half from the Court-house where the 
judgment was rendered, and no motion having been made 
to set the judgment aside until the expiration of five years 
after it was rendered, and the attorney who made acknowl- 
edgment of service, and confessed the judgment, swears that 
he should not have done so without authority, and no just 
defense to the original contract being alleged as a reason for 
setting the judgment aside: Held, That under the 448th 
section of the Code, the acts of the attorney acknowledging 
service, and confessing judgment, were prima facie correct, 
and binding upon the defendant as to his authority to do so 
independently of his testimony upon that point, and that it 
is against the policy of the law, as well as against public 
policy, to allow the defendant to come into Court and set 
aside the judgment upon his own evidence that he had not been 
legally served in the original suit, upon the state of facts pre- 
sented by the record, as was held by this Court, between the 
same parties in this case, in 36th Ga. Rep., 108. 
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‘ 
Lucien N. B. Barrie, plaintiff in error, vs. James A. 


SHIVERS, defendant in error. 


A fi. fa. issued on the 12th of April, 1861, on which is no entry by a 
proper officer to execute and return the same, within seven years from 
that date, is dormant. The Act of the 30th of November, 1860, and 
subsequent Acts supending the Statute of Limitations, and the several 
Acts enacting Stay-laws did not suspend the dormant Judgment Act; 
that Act is not a Statute of Limitations. Warner, J., dissents. 


Rule against Sheriff. Dormant judgment. Decided by 
Judge WitLIAM M. Reese. Warren Superior Court. April 
Term, 1868. 


In answer to a rule against the sheriff, he stated that he 
had $2,032 50 raised by the sale of Curran Battle’s property, 
subject to distribution according to law. Lucien N. B. Bat- 
tle and A. W. Battle, who brought the rule, claimed the 
money under a fi. fa. in their names as executors, etc. Jas. 
A. Shivers was the assignee of a fi. fa. founded on a judg- 
ment older than theirs, it having been issued upon a decree 
rendered in Warren Superior Court, at its April Term, 1859, 
and dated the 7th of April, 1859, in favor of Lucien N. B. 
Battle, et al., for the use of Robert Toombs against said Cur- 
ran Battle. 

The parties were at issue as to who should have said fund, 
Lucien N. B. Battle and A. W. Battle objecting to Shivers 
taking it, because, as they averred, his fi. fa. was dormant. 
On the trial, the movants of the rule read in evidence their 
fi. fa., which issued on the 12th of April, 1861, on a judg- 
ment obtained on the second. day of said month, which, on 
the 4th day of December, 1867, had been levied on the prop- 
erty of said defendant, the proceeds of which was the fund 
aforesaid, raised by sale under said levy. Shivers’ attorney 
then offered in evidence his fi. fa., which had no entry of 
any officer on it since its said date. It was objected to upon 
the ground that it was dormant. The Court would not 
reject it, and the evidence being closed charged the jury that 
said fi. fa. was not dormant. ‘here was a verdict in favor 
of Shivers, and he took the fund. 
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Thereupon a new trial was moved for, on the ground that 
the Court erred in not rejecting said fi. fa., and in his charge 
to the jury. The Court refused a new trial, and that is 
assigned as error. 


Toomss & DuBoss, for plaintiffs in error. 
E. H. Potrue, for defendant in error. 


McCay, J. 


The sole question in this case is, whether the Acts passed 
at different times from November, 1860, up to November, 
1865, suspending the “Statute of Limitations,” suspended 
also the Acts providing that under certain circumstances 
judgments shall become dormant. In other words, is the Dor- 
mant Judgment Act, in the sense of the several suspending 
Acts, alluded to, a “Statute of Limitations?” It may be 
remarked, in passing, that these suspending Acts go into 
no detail, they all simply suspend the Statutes of Limita- 
tions, and in the investigation of the question before us, the 
defendant in error must clearly be in the right, unless, in 
some fair and just sense, the dormant Judgment Act can be 
covered by the words, statutes of limitations. 

Much stress has been laid in the argument upon the fact 
that the codifiers have placed this provision of the law in the 
chapter devoted to Statutes of Limitations. Code, section 
2863. But this argument has but little force, if it be remem- 
bered that they have also put the provision of three months 
after judgment for applying for a certiorari, and thirty days 
from the adjournment of the Court for suing out a writ of 
error, under this same head. Who would contend for a 
moment that these provisions were suspended by the sus- 
pending Acts? This Court has over and over again, during 
the existence of the suspending Acts, dismissed writs of error 
because not sued out in time, nor is it probable that it ever 
suggested itself to any one that the suspending Acts suspen- 
ded also these provisions. At best, all that can be said 
is, that it was the opinion of the codifiers that these pro- 
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visions might fairly be classed under the heading “ Periods 
of Limitations.” But the classifications of the Code are not 
law, nor are they at all accurate. It is probable that the 
dormant judgment provision was placed here for the reason 
that the codifiers did introduce a provision in reference to 
judgments which may fairly be called a statute of limitations, 
to-wit: that a judgment should not be revived or sued upon, 
more than three years after it became dormant, and it seemed 
proper to them, having thus made the period of limitation 
for suit, dependent upon the dormancy of a judgment, to pre- 
scribe in the same section, under what circumstances a judg- 
ment should become dormant. 

It was said also ia the argument that the Act of 1856, 
known as “Cone’s Act,” which is entitled “ An Act limiting 
the tinie in which suits in the Courts of law in this State 
must be brought, and also limiting the time in which in- 
dictments are to be found and prosecuted in certain cases, and 
for other purposes therein mentioned,” (Acts 1856, page 233,) 
contains also the dormant judgment Act. In our judgment 
this is not the fact. The Act of 1856 says nothing about 
dormant judgments. It has a provision, it is true, prescrib- 
ing that after seven years, without an entry, a judgment 
shall be presumed to be satisfied, but, as will appear here- 
after, this is entirely a different thing from the provision for 
dormancy. In a very fair sense, a provision that a judgment 
shall be presumed satisfied may be called a “Statute of 
Limitations,” since a judgment thus situated cannot be re- 
vived nor sued upon. 

It may be remarked, too, that this Act of 1856, by its 
very title, “for other purposes,” intimates that the Legisla- 
ture well understood that the Act covered other things than 
Statutes of Limitation. The language of this Court in sev- 
eral cases has been referred to as sustaining the view that the 
dormant judgment Act may be fairly covered by the words 
“Statutes of Limitation.” In these cases this Court speaks 
of this Act as “limiting” the operation of the judgment, of 
the “running of the Statute,” of the “period of limita- 
tion,” ete., ete. It would be a very severe criticism to require 
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a Judge never to use language, which though applicable to 
the case in hand, might, by perversion, be made to apply to 
a wholly different case. The dormant judgment Act does 
“limit” the operation of a judgment; it does fix a period 
beyond which, without an entry, it shall not be enforced, and 
it is not an improper use of language to speak of the Act as 
“limiting” the judgment, or of the period of limitation, 
ete., etc. The word limitation has a definite, philological 
meaning, and is applied to various other things besides actions 
at law. Any act which fixes a period within which a thing 
shall be done, on pain of losing a right, “limits” the period 
within which the thing shall be done. In this sense the law 
prescribing within what time an appeal shall be entered, an 
execution stayed, a bill of exceptions filed, a deed or mort- 
gage recorded, a lien entered up, a child’s part chosen in liew 
of dower, and many other. Acts of like character, are laws 
“limiting” the period within which the things shall be 
done, and it would not be improper language, in speaking of 
any one of them, to say that the law “limited” the period 
within which, ete., ete. It can hardly be contended that by 
the words “statutes of limitation” in the Acts referred to, 
the Legislature meant all Acts limiting the time within 
which anything shall be done on pain of losing a right, since 
such a construction would include the Registry Acts and the 
other Acts to which we have referred, as they would all come 
clearly within such an intent. It is plain, therefore, that the 
words “Statutes of Limitation,” as used in these Acts, are 
to be construed reasonably and as they are used by lawyers, 
and not as covering all Acts limiting a period within which 
certain acts shall be done, on pain of losing a right. The 
phrase “statute of limitation” is a very familiar one. Very 
few persons can be found, at all conversant with business, 
who would not at once understand it. Whole books have 
been written upon it. Digests and indexes make it a sepa- 
rate subject, and there is hardly a law book in which it does 
not occur. And I venture to say, that, in the whole range of 
legal literature, these two words, taken together, can not be 
found, save with one meaning, to wit: that of “ Acts limiting 
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the time within which proceedings shall be commenced in a 
court of “justice.” The word “limitation,” used by itself, 
is variously applied, but the words “statutes of limitation ” 
have always this definite meaning. At Common Law there 
was no limitation of actions; but in the reigns of Henry 
VIII and James I, certain statutes upon this subject were 
passed, and in England and America these words “ statutes 
of limitation” have for more than two hundred years been 
applied to that series'of Acts which limit the period within 
which actions shall be brought or proceedings commenced in 
a court of justice. ‘These Acts are all based upon two ideas: 
First, that the defendant has, by lapse of time, lost the evi- 
dence of his right, that his witnesses may have died, his 
papers have been lost or destroyed. (For it has always been 
held that he may at any time waive the operation of the 
statute by acknowledging the plaintiff’s right.) Secondly, 
that the plaintiff ‘is to blame for not sooner bringing his 
action, since, if he be under any disability to sue, as an infant, 
insane, covert, imprisoned, or the like, the statute does not 
run against him. In other words, these Acts, ail, are for the 
regulation of the rights of the plaintiff and defendant, and 
turn upon certain presumptions growing out of lapse of time, 
which may always be rebutted by the acknowledgment of the 
defendant on the one hand, or, on the other, by a disability 
of the plaintiff to sue. 

“Statutes of limitations” are, then: first, Acts limiting 
the time within which actions shall be brought ; and secondly, 
they are based-upon presumptions arising from lapse of time, 
which may be rebutted by showing an acknowledgment by 
the defendant, or proving the plaintiff under a disability to 
sue. Acts regulating proceedings at law, as the time limited 
for entering an appeal, or staying an execution, or serving a 
notice, and such like, and Acts regulating the rights of two 
persons against a third, as to preferences between them, though 
they limit the time within which certain acts shall be done, 
do not come within these ideas of statutes of limitation. 
They are not Acts limiting the time within which actions or 
proceedings shall be commenced in a court of justice, nor are 
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! they based upon the presumptions arising from lapse of time, 
They are for public convenience, and for the purpose of giy- 
ing to third persons reasonable notice of Acts affecting their 
conduct. If one should fail to appeal within the four days, 
or to enter his stay of execution within the proper time, or 
to file his bill of exceptions, as the law requires, at law his 
rights would be gone; so, too, if a widow fails to elect within 
the twelve months, or the grantee or mortgagee fails to record 
his deed, or the mechanic to enter his lien, no excuse of dis- 
ability, nor acknowledgement by the maker of the deed, will 
excuse the failure. These Acts are not based upon presump- 
tions which may be rebutted, as are “statutes of limi- 
tation,” but are positive requirements of law, intended for 
public convenience, or for the regulation of the rights of 
third persons, by requiring proper and reasonable notice. 
| In our judgment, the Dormant Judgment Act fulfils neither 
il of the requisites of a “statute of limitations.” It does not 
limit the time within which proceedings shall be commenced 
in a court of justice, nor is it intended to protect the defend- 
ant by enforcing the presumptions arising from lapse of time. 
On the contrary, it is for the protection of the rights of third 
persons, and is based upon the justice of requiring the plain- 
tiff in a judgment to let innocent purchasers of the defend- 
ant’s property, and other creditors, know, once in seven years 
at least, that he claims his judgment as a subsisting one. 
The essential characteristics of a judgment are not at all 
altered by its dormancy. It is still a debt of record, it is 
still the legal declarations of the rights of the parties ; it still 
imports verity. As again:t the defendant, it is not even pre- 
sumed to be satisfied, since it is revived as a matter of right, —, 
unless the defendant show good cause to the contrary. In- 
deed, as against the defendant, its dormancy only affects a 
judgment, so far as that it cannot be enforced by execution, 
until he has been furnished with an opportunity to show 
that it is not satisfied. 

I am aware that it is often said that a dormant judgment 
is presumed prima facie to be satisfied ; but in favor of the 
defendant, even this is not so. A prima facie presumption is 
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one requiring at least some proof to rebut it. Butona scire 
facias to revive a judgment, the burden of proof is upon the 
defendant. The record only yields so far as that it permits 
the defendant to prove satisfaction. He is called on to show 
cause, and unless he does this, the judgment is revived. This 
is but a trifling advantage to the defendant, one that, even 
by our law, can be removed in twenty days. It is done by 
motion at the first term after service, and without the inter- 
vention of a jury, The judgment is taken for true, and the 
burden of proof is upon the defendant. Code, section 3550. 
As to third persons, purchasers of the defendant’s property, 
and other judgment creditors, a very different state of things _ 
exists. A dormant judgment is presumed satisfied. It has 
lost its lien. Purchasers from the defendant, and other judg- 
ment creditors, are preferred to it. As to them, it is as though 
it were satisfied. 

By the common law, judgments took lien on the property 
of the defendant from their date, but unless the judgment 
was renewed, upon the Court roll, within the year they be- 
came dormant, in a year and a day, and lost their lien. They 
were still good judgments, but they had no lien. They were 
like judgments in equity, rules absolute against the sheriff, 
and other judgments not capable of being enforced by levy 
and sale, until the defendant was called upon to show cause 
why this lien should not re-exist, why the judgment should 
not be enforced. Unless execution issued in a year anda 
day, the judgment became dormant, and execution could not 
issue without scire facias. But if an execution issued, though 
it was not returned, yet if, from term to term, the plaintiff 
caused an entry to be made on the roll, “ vice comes non 
misit breve,” the judgment still subsisted as an active judg- 
ment, kept its lien, and might be levied. Tidd’s Practice, 
1003, 1106; Bacon’s Abr. Tit., Set. Fa., C. 1; Welden’s 
case, 1 Keb., 159; 7 Mod., 8; 12 Mod., 377; Lewis vs. 
Smith, 2 Ser., and Rauls. Obviously while one object of 
these rules was to prevent a surprise to the defendant, yet the 
paramount intent was to require the plaintiff constantly to 
renew, to purchaser and other judgment creditors, notice 
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that his judgment was unsatisfied. If he neglected this, if 
he failed to take out his execution, or if execution did issue, 
and he failed to keep up the notice by the regular entry on 
the roll, vice comes non misit breve, as to purchasers, his judg. 
ment was presumed satisfied, and, as to younger judgments, 
it lost its rank. As to the defendant, however, it was still g 
good judgment, but no process could issue to enforce it, until 
by scire facias the defendant was allowed an opportunity to 
show it satisfied. Tidd’s Prac., 1103, 1106. And such was 
the law of Georgia until 1811, when it was provided that 
“executions should be of full force until satisfied, without 
being obliged to be renewed on the Court roll from year to 
year, as heretofore practised.” Prince’s Digest, 436. In the 
previous year (1810) the Legislature had made it the duty 
of the sheriff to keep an execution docket, and enter there- 
upon all his acts and doings as to every execution put into 
his hands, and to file that docket in the Clerk’s office, on or 
before the first day of the term, which docket shall remain 
in said office, for the inspection of all parties concerned. Act 
of 1810, Prince’s Dig., 436. It was doubtless thought by 
the Legislature that this Act of 1810 made the English prac- 
tice of an entry on the Court roll by the plaintiff’s counsel 
unnecessary, and hence the Act of 1811. Thesheriff’s docket, 
with its entries of his acts filed for public inspection, answered, 
as it was thought, all the purposes, and perhaps was better 
than the old law. But very soon great evils arose, calling 
for new legislation, and the Act of 1822 was passed. Prince’s 
Dig., 452. This Act, as explained by the Act of 1823, 
Prince’s Digest, 458, was the law of this State on this subject 
until the adoption of the Code. 

Under the Act of 1811, even with the precautions provided 
by the Act of 1810, in requiring the sheriff to keep and file 
in the Clerk’s office a docket of his actings, great frauds were 
practiced. The title of the Act of 1822, as to this subject, 
is “To prevent a fraudulent enforcement of dormant judg- 
ments,” and the preamble recites that “ dormant judgments 
are collusively kept open or made the instruments of fraud, 
and often operate oppressingly on vigilant and bona fide 
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creditors,” and it, as explained by Act of 1823, enacted that 
“all judgments hereafter rendered, on which no execution 
shall issue, or on which execution, if sued out, no return 
shall be made within seven years from the date of the judg- 
ment, shall be void: provided, that nothing in this Act 
contained shall prevent the plaintiff from renewing such 
judgment in cases when by law he would be otherwise enti- 
titled to do so, but the Zien of such revived judgments on the 
property of the defendants shall operate only from the date 
of such revival.” 

Who can read this brief sketch of the history of the law 
on the subject without coming irresistibly to the conclusion 
that the dormant judgment law was intended, not so much to 
regulate the rights of the plaintiff and defendant, as to pro- 
tect third persons? Indeed, the preamble to the Act of 1822 
implies that the object was to prevent the plaintiff and defend- 
ant, by fraudulent collusion between themselves, from getting 
the advantage of innocent third persons. The point of the 
Act is, that the plaintiff, once in seven years, at least, shall so 
use his judgment as that the proper officer has a return to 
make to the Court, an entry to put upon the fi. fa., tran- 
scribed upon the docket, filed at the first day of the term in 
the Clerk’s office, there to remain (Act of 1810) for the 
inspection of all parties concerned. Let it be remembered, 
too, that the thing required to be done was to have a return 
upon the execution. Not as has been argued, that the plain- 
tiff must proceed with his execution, do something. The 
words are, “a return” by the proper officer, ete. Now, any- 
thing isa “return” which is a reply to the mandate of the 
Court requiring the officer to make the money. An entry of 
a levy of payment, satisfaction, are each returns, and show 
action. A return of no property, of the dismissal of a levy, 
of the postponement of a levy, have each been held by 
this Court as sufficient. And doubtless, any entry by the 
sheriff, which would be a reply to the mandate of the Court 
contained in the writ, would be sufficient, as an entry that the 
defendant had resisted the execution of the process, or that 
the plaintiff had ordered it delayed, anything which the 
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sheriff might lawfully return. The point of the Act is, that 
there shall be a return, which placed on the docket and filed 
in the Clerk’s office for public inspection, shall stand in the 
place of the entry vice comes non misit breve, and be a notice 
to purchasers and junior judgment creditors that the plaintiff 
claims his judgment to be a subsisting one. The main, lead- 
ing idea is not to protect the defendant, not to use for his 
benefit the presumptions from lapse of time, but to fix, by 
positive law, a rule that once in seven years notice shall go 
to all that the plaintiff claims his judgment to be subsisting, 
This law is for the benefit of third persons. No sort of 
acknowledgement by the defendant, even if in writing, will 
prevent the operation of the Act, and no sort of disability 
on the part of the plaintiff will excuse the non-compliance 
with its provisions. It stands on the footing, and has the 
same object, as the Registry Acts, and other Acts of like 
character, “limiting the time within which a thing shall be 
done,” but intended not as a statute of repose between plain- 
tiffs and defendants in courts of justice, but as a positive rule 
of law, fixing an arbitrary period within which certain acts 
shall be done, as notice to third persons whose rights as to the 
same subject matter or person may be affected. Such Acts, 
all, it is true, “limit” the period within which a thing shall 
be done, but they do not at all come within the meaning of 
the well known phrase, “ Statute of Limitations,” and noth- 
ing would be more absurd than to suppose that it was the 
intent of the Legislature to suspend such Acts. There has 
been nothing in the state of the country, nothing in any of 
the laws in force, which would make it atall difficult for a 
plaintiff to comply with this law. An entry by the sheriff 
that a levy could not be made because of the public enemy, 
because of some obstruction put in his way by the defendant, 
or by the army, or that some statute was in force prohibiting 
his action, or a simple entry that the plaintiff had directed 
him not to proceed, any return by the sheriff, informing the 
Court that he had made the money, or giving a good reason 
why he had not, would comply with the statute. The intent 
of the law is not repose; the plaintiff may keep his judg- 
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ment enforceable by a simple direction to the sheriff, once in 
seven years, not to proceed with it, provided that it is put by 
the sheriff in the shape of a return. What sort of repose is 
this? making a levy and dismissing it, taking the fi. fa. to 
a distant county, where the defendant does not live, and caus- 
ing the proper officer there to make a return of no property 
to be found? What sort of proceeding is this? And yet 
this Court has held such a return sufficient. When such a 
return goes upon the sheriff’s docket, is filed in the Clerk’s 
office; purchasers may see that the plaintiff still claims his 
judgment to be open. But in what way it can be a “ pro- 
ceeding” seems hard to discover. 18th Ga. Reports, 746, 
Neal vs. Lamar. So completely is this Act intended to reg- 
ulate the relative rights of third persons, and thus come 
under the classification of laws relating to notice, and not to 
“Statutes of Limitations,” that this Court has held that 
though the Act is general, “all judgments,” yet it does not 
apply to mortgage fi. fas., since their lien is not fixed by the 
judgment, but by the Registry Act. Butt vs. Maddox, 7 
Ga., 495. 

We conclude, therefore, that the dormant judgment law 
is not a “statute of limitations,” that it is not based upon 
the presumptions arising from lapse of time, but that it 
stands upon the footing of those Acts which fix a period 
within which acts shall be done, in order to regulate the 
tights of two persons with reference to a third, as the Regis- 
try and Lien Laws, and that it was not suspended by the 
Acts suspending the Statutes of Limitations. 

The Act of March 6th, 1866, differs somewhat from the 
other suspending Acts, as it suspends “all Statutes of Lim- 
itations relating to liens affected by this Act.” Admitting, 
for argument’s sake, that by this Act the Legislature proba- 
bly intended to suspend the Dormant Judgment Act, (though 
the language is very inappropriate for the purpose,) the reply 
is, as we think, conclusive that this Act has been solemnly 
pronounced by this Court null and void, as in violation of 
the Constitution of the United States. It is immaterial 
whether the Court was right or not. It is a judgment by 
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which we are bound under the Constitution and laws of this 
State. 

The Act of March 6th, 1866, expressly only suspends the 
Acts referred to, so far as they are affected by that Act. Now 
this Court has held that the Act of March 6th, 1866, never 
was the law; it was void; it had no force; it effected noth- 
ing. Aycock vs. Martin, 37 Ga., 124. 

The strange doctrine has been advanced here that even 
unconstitutional law is good while it stands; that the cit- 
_izen may act upon it with impunity, is perhaps true, but 
that he can acquire rights under it, as to third persons, or 
that he can be excused, by virtue of it, from duties due 
to others, so as to save rights to himself dependant upon 
these duties, is not true. A Court might hesitate to pun- 
ish its officer for failing to ignore an unconstitutional law, 
because in such cases it acts in its discretion, but it would 
be absurd to insist that a man can aequire rights under 
a void law. This very point was ably discussed before 
the Supreme Court of Pennsylvania, and decided adversely 
to the claim of such vitality for a void law. In that case, 
the Supreme Court of the State had declared a certain statute 
constitutional; while this decision stood unreversed, the 
Statute of Limitations was running against a claim which 
Carey had against Hudson. Subsequently the Supreme Court 
of the United States reversed the decision of the State Court, 
and it was contended that whilst the decision stood, as it was 
the law de facto of the State, and it would have been folly 
for Carey to sue, the statute did not run.~ But after solemn 
argument the Court decided otherwise. Hudson vs. Carey, 
11th Ser. & Rawle. Every: man must take notice, at his 
peril, as to what is the law. 

The Constitution is irrepealable, and any law in violation 
of it is void—is null; rights cannot grow up under such a 
law. The right which A gets under the Constitution, can- 
not be put aside by rights acquired by B under a void law. 
The doctrine is simply absurd, and confounds what a kind- 
hearted Judge might do in fixing a penalty with what the 
same Judge would be bound to do in deciding as to the rela- 
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tive rights of two persons, one claiming under the law, and 
the other under a mere blank form of words. 

The argument in favor of the plaintiff in error, based upon 
what is claimed to have heen the common understanding, 
does not, it seems to me, merit deliberate notice. The mean- 
ing of so well understood a phrase as the “ Statute of Limi- 
tations,” when used in a statute, and when that meaning is 
sought for by a judicial tribunal, is not to be ascertained by 
the general understanding. The use of it, in law books and 
statutes, and its meaning, as used by persons acquainted with 
the science, of which it forms a part, is the only meaning that 
a Court ought to notice. Nor is it, in my judgment true, 
that any large class of any profession, much less of the law- 
yers, have, in the past, considered the dormant judgment Act 
a statute of limitations. It is very strange that, though 
dormant judgments and the rules by which that dormancy is 
determined and statutes of limitations are both phrases which, 
for centuries, have been in familiar use in law books and by 
lawyers, there is not to be found in any Digest, Index, or 
Treatise, an instance in which they are classed together. 
The several objects sought by the statutes in reference to 
the two things are wholly different; they are based on dif- 
ferent principles, and have relation to different classes of 
persons. 

It is, too, a significant fact, that, in the trial of this case 
below, although General Toombs, Judge Stephens, Mr. 
Pottle, and other distinguished gentlemen were engaged, and 
though no less a jurist than Judge William Reese was upon 
the bench, it does not seem to have occurred to any of them 
that the Act of November, 1860, or any of the suspending 
Acts up to that of March 6th, 1866, had any bearing upon 
the case. The thought that the dormant judgment Act was 
covered by the simple phrase, “Statute of Limitations” was 
not mentioned, as we learn from the record in the Court 
below. It was reserved for the astuteness of counsel from 
another circuit to suggest the idea. We admire their inge- 
nuity and the fertility of their minds; but this single fact is 
a reply, and a conclusive one, to the claim that the general 
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sense of the people of this State, including those learned in 
the law, has included the dormant judgment Act among 
“Statutes of Limitations.” 

Another very singular suggestion has been made in fayor 
of the plaintiff in error, It is said that by section 1935 of 
the Code, creditors are tu be favored, and that laws are to be 
construed so as to aid them in attaining their rights. Very 
true. .But what has that to do with this case? Here are 
two creditors, and the question is, which is to be preferred ? 
The view of the law we have taken has but very small ref- 
erence to the relations of debtor and creditor. The questions 
which arise under the dormant judgment Act are almost 
exclusively between creditors and innocent purchasers, or 
between one creditor and another, and nothing is better set- 
tled than, that innocent purchasers are to be favored ; vigi- 
lant creditors, too, are to be preferred to those who lie by, to 
trap the unwary, and who sleep, in slothfulness, until some 
active rival flushes the game, when they are very ready to 
be in at the death. 

It is not necessary in this case to decide, whether this judg- 
ment can be revived. Weare inclined to think it can; at 
any rate, we are of opinion that any statute limiting the time 
within which it should be revived, would be a Statute of 
Limitations, and would be covered by the Acts suspending 
those statutes. 

Judgment affirmed. 


Brown, C. J., concurring. 


1. By section 2683 of the Code, it is declared that, “no 
judgment hereafter obtained in the Courts of this State, 
shall be enforced after the expiration of seven years from the 
time of its rendition, when no execution has been issued 
upon it; or when execution has been issued, and seven years 
have expired from the time of the last entry upon the execu- 
tion, made by an officer authorized to execute and return the 
same, such judgments may be revived by scire facias, or be 
sued on within three years from the time they became dor- 
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The latter portion of this section, which limits the period 
within which a dormant judgment may be revived by scire 
facias or action, is, in the legal sense, a statute of limitations, 
and is properly so classed, as it bars all right of action on 
the judgment, if proceedings are not commenced within 
three years after the judgment becomes dormant, by persons 
laboring under no legal disability. It puts an end to litiga- 
tion, and is a statute of repose. 

But the portion of said section which relates to the lien of 
judgment, is not, in any legal sense, a statute of limitations, 
and was no more suspended by the Act of 1860, or the sub- 
sequent Acts suspending the Statute of Limitations, than a 
mechanic’s lien, which he may enforce, on condition that he 
commence proceedings within a limited time. Taken in 
connection with section 3525, it imposes certain conditions 
on a plaintiff in judgment, upon compliance with which he 
may maintain his lien. These conditions are: in case the 
defendant has sold his property to a bona fide purchaser, for 
a valuable consideration, who is in possession, that the plain- 
tiff must have a levy made on the property, if personal 
within two years, if real within four years, or the lien is dis- 
charged. And if he fails to have an execution issued within 
seven years from the date of the judgment, or after the exe- 
cution has issued, if he fails to have an entry made upon it 
by the proper officer for seven years, he loses all lien upon 
the property of the defendant, no matter in whose hands it 
may be. But in such case, the right is not barred, the judg- 
ment still lives, litigation is not at an end—there is no repose. 
The plaintiff may at any time within three years revive the 
dormant judgment, by the proper proceeding, and restore it 
to all its vitality and vigor, with lien upon the property of 
the defendant from the date of its renewal, and by having 
the proper entry made upon it once in every seven years he 
may keep it, in life, for an indefinite period of time, without 
any limitation whatever. 

2. It is no statute of limitations, in the proper legal sense, 
because none of the disabilities which stop the running of 
the Statute of Limitations in any way affect the condition 
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upon whieh the lien is retained. If the person having a 
right of action dics, the Statute of Limitations stops running 
against his estate, till representation is taken upon thie estate, 
if the time does not exceed five years. But if a plaintiff in 
judgment dics the next day after it is rendered, and there is 
no representation on his estate during the whole period, the 
judgment is still dormant, and the lien lost, if the proper 
entry is not made within seven years. The same rule would 
apply, in case the plaintiff in judgment is a married woman, 
an infant, an idiot, insane, or imprisoned, all of which are 
exceptions which stop the running of the Statute of Limita- 
tions. 

3. But it is insisted that the Act of 1866, known as the 
“ Stay-law,” expressly suspends the Statute of Limitations 
as to liens. So it does. But what liens? All liens, says 
the statute, affected by that Act. This Court, whether its 
judgment was right or not, has declared the Stay-law wncon- 
stitutional and void. It is very clear that the Legislature 
only intended to suspend the Statute of Limitations as to 
liens, as long as the Stay-law remained legally in force, and 
no longer. Under the ruling of this Court, the Stay-law 
was never legally in force for a single day. It therefore 
never affected any liens, and as the Statute of Limitations 
was only suspended as to liens affected by it, and none were 
affected by it, the statute was suspended as to none. The 
Stay-law having been declared null and void, it is, in law, as 
if it had never been passed, and creditors are no more en- 
titled to claim legal rights under it now, than debtors were 
when it was brought before this Court and set aside in the 
interest of creditors. 


See dissentient opinion of WARNER, J., in Chapman vs. 
Akin, ante. 
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R. LT. Warton, plaintiff in error, vs. J. S. ANDERSON et al., 
defendants in error. 


1. When the question was raised whether a bona fide purchaser of 
eighteen bales of cotton from a defendant in fi. fa., in 1861, could hold 
it discharged from the lien of the judgment after two years possession, 
and the evidence was in conflict, the weight of it being in favor of the 
bona fides of the transaction, and the Court charged the jury that two 
years possession of the cotton, bona fide, and for valuable considera- 
tion, without notice, before the levy or service of the bill, discharged 
the cotton from the lien of the judgment, and the jury found for the 
defendant, who was the purchaser. 

Held, That the charge of the Court, and the finding of the jury, were 
right under the rule laid down by this Court at this term in the case of 
Chapman vs. Akin. And a new irial will not be granted, because 
the Court may have charged too favorably to the defendant upon 
another ground taken in the case, which could not change the verdict, 
if the defendant was a bona fide purchaser of the cotton for a valuable 
consideration, which question was distinctly submitted to the jury by 
the charge as given by the Court, and found for the defendant. 


Lien of judgments. Equity. Tried before E. H. Porrte, 
Esq., presiding by consent. Wilkes Superior Court. March 
Term, 1869. 


Judge Andrews having been of counsel in this cause, by 
consent, Mr. Pottle, an attorney of the Court, was made 
Judge pro hac vice. This case is that of Anderson vs. Wal- 
ton, 85th Ga. R., 202. In March, 1861, Nicholas Taliaferro 
obtained a judgment against Phebe Stinson and Walton. 
While this judgment was unpaid, and a subsisting lien on 
the property of said defendants, Anderson bought of Mrs. 
Stinson eighteen bales of cotton. This was in November, 
1865, before the Stay-law had been declared unconstitutional, 
and while the Ordinance of the Convention of 1865 sub- 
sisted, Walton, by bill, averred that Anderson bought said 
cotton with notice of this lien on it, mixed it with his own, 
so that it could not be identified, and was removing it out of 
the jurisdiction of the Court, that he, Walton, was only 
security for Mrs. Stinson, and wished injunction against the 
removal of the cotton, lest he should lose the money. Dis- 
covery was prayed for. The judgment having been entered 
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against Walton, asa principal, by amendment to his bill, 
Taliaferro was made a party complainant, and prayed that 
the judgment be corrected so as to be against him as security 
for Mrs. Stinson. 

The answer of Anderson was that he bought the cotton in 
1861, bona fide, and for a valuable consideration, without 
notice of said lien. 

The judgment was corrected by an order nune pro tune, so 
as to make Walton a security thereon. At the trial the 
original fi. fa., and the order so amending it, were read in 
evidence to the jury. Complainant then examined Watton, 
who testified that Anderson, in the winter of 1861-2, he 
thought, bought said cotton from Mrs, Stinson, knowing it 
was hers, after witness had told him of said Taliaferro judg- 
ment, and of another in witness’ favor against Mrs. Stinson; 
that he was at the depot when the first lot of twenty bales of 
cotton was stopped by this injunction, and saw in that lot 
twelve bales marked P S, and afterwards saw two or three 
other bales of it in Anderson’s warehouse, two or three 
marked P S, and others BS; witness thought the marks 
BS, T BS and B BS had been changed. Another witness 
testified, that in the fall of 1865 he saw, in Anderson’s ware- 
house, six bales of cotton marked B 8, and one damaged 
bale marked PS. One Jonss testified, that in 1862 or 1863, 
he, as agent for Mrs. Stinson, seld Anderson said eighteen 
bales of cotton, and received in payment for them an account 
due from Mrs. Stinson to Anderson, Jones’ own account, and 
some cash; he did not tell Anderson it was Mrs. Stinson’s 
cotton, but Anderson was her neighbor, and she was his cus- 
tomer; Jones was her nephew, and generally attended to her 
business, and he supposed Anderson knew the cotton belonged 
to his aunt; he knew none in the neighborhood whose initials 
were BS but Ben. Smith, a farmer, who did not deal in cot- 
ton. It was shown that cotton in the fall of 1865 sold for 
36} cents per pound, and that five cents per pound was a fair 
allowance for expenses. The agent, at the depot where the 
cotton was stopped by the injunction, testified that the cotton 
was marked with “I. L. A. to J.J. R. & Co.,” and with 
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other marks, as follows: three marked P S§, two S S, seven- 
teen B S, two B BS, and one B B; that eighteen bales were 
brought next day to the depot, and they and the twenty-four 
brought the first day were sent to Augusta at Anderson’s 
request. 

The defendant relied on his answer. Complainants’ coun- 
sel requested the Court to charge the jury: Ist. That 
whether Anderson bought said cotton bona fide, and for valu- 
able consideration, and without notice or not, he could not pro- 
tect himself and obtain a good title to the cotton against the 
judgment by proof of two years’ possession, as the plaintiff 
in fi. fa., Taliaferro, could not enforce his judgment from the 
time of the purchase by Anderson to the end of the war. 
2d. That if they believed from the evidence that the eighteen 
bales of cotton bought of Mrs. Stinson were mixed with the 
eighty-two bales belonging to Anderson, without marks of 
identification, and could not be identified, complainants were 
entitled to an account in equity from Anderson in the pro- 
portion that the whole cotton sold at the time of the service 
of the bill bore to that which was unsold. 

The Court refused so to. charge, but charged that, though 
it was a matter of doubt, his opinion was that he was bound 
by the decision of the Supreme Court to charge that two 
years’ possession of the cotton, bona fide, and for a valuable 
consideration, without notice, before the levy or service of 
this bill, discharged said cotton from the lien of said judg- 
ment under 3525th section of the Code; that complainants 
were not entitled to recover for any of the bales of cotton so 
bought of Phebe Stinson, which were mixed with defend- 
ant’s cotton, unless the particular identical bales of cotton so 
bought could be identified by sufficient proof, unless it was 
shown that the mixture was made wrongfully and fraudu- 


. lently. The jury found for Anderson: Complainants’ coun- 


sel say that the Court erred in refusing to charge as requested, 
and in charging as he did. 
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Toomss & DuBoss, for plaintiffs in error. 


Judge WILLIAM REEsks, for defendants in error, as to bona 
fide purchasers, cited sections 2388, 2599, 3037, 3525, Irwin’s 
Code; 6th Ga. R., 111; 10th, 357; 14th, 159; 2 Spence’s 
Eq. Pr., 756; 1 Story’s Eq. Pr., 75 and note; 1 Peter’s R., 
443; 5th Ga. R., 156; 7th, 534. 


Browy, C. J. 


The testimony was in conflict in this case. But we think 
the weight of evidence was in favor of the defendant, and 
that he purchased the cotton bona fide for a valuable consid- 
eration, and without actual notice of the existence of the 
judgment. If so, and he held it for two years before the 
filing of this bill, and before any levy was made upon it, it 
was discharged from the lien of the judgment, under section 
3525 of the Code, and his title was perfect, and it was a 
matter of no concern to the plaintiff whether he mixed it 
with other cotton, or what he did with it. See Chapman vs. 
Akin, decided at this term. 

Taking this view of the case, we will not set aside the 
verdict and order a new trial, though the charge of the Court 
on the other ground taken in the case may have been too 
favorable to the defendant. 

Judgment affirmed. 
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BensAMIN F, HARDEMAN, plaintiff in error, vs. JOHN 
Downer, defendant in error. 


1. Homestead and exemption laws when made in good faith, to secure 
to the family of insolvent debtors a reasonable means of subsistence 
from the debtor’s property, do not even, though retroactive, fall within 
the prohibition of article 10, section Ist, of the Constitution of the 
United States, declaring that no State shall pass any law impairing the 
obligation of a contract. 

2, The Constitution of the United States does not prohibit a State from 
divesting a vested right, except when that right is vested by virtue of, 
and under a contract of the parties. 

3. A creditor under an ordinary contract requires no vested right in the 
property of his debtor, and it is within the power of a State to declare 
which ‘of the claimants against an insolvent debtor, a stranger or his 
wife and family, who, by law, have a legal right to a support from him, 
shall have preference. 

4, The condition of this State in the formation and adoption of the Con- 

stitution of 1868 was anomalous, and it was competent for the Conven- 
tion and the people, with the express consent of the United States, to 
adopt as a part of the Constitution, the article therein providing for a 
homestead, or any other provision designed to adjust the evils and in- 
equalities produced by the ravages of the war, and the emancipation of 
the slaves; such provisions stand upon the footing of a compact be- 
tween the State and the United States, at the close of the war, in 
adjustment of the inequalities produced between individuals by the 
settlement imposed upon the people by the United States. The Consti- 
tution of 1868 was made for a people without civil government, and no 
Court established by that Constitution can take upon itself a jurisdic- 
tion therein denied to it, by assuming a jurisdicticn belonging to some 
Court of the civil government destroyed by the revolution. If the Con- 
Stitution fails to carry over to the new organization such a jurisdiction 
as is necessary to enforce a legal contract, it is a failure, not in the 
power of the Judiciary toremedy. The evil, if it be one, is political, and 
rests with that powerwherein is deposited the sovereignty of the State. 
The homestead provision of the Constitution of 1869, is retroactive, and 
applies to judgments, executions, and decrees, founded on debts con- 
tracted before its adoption, even though reduced to judgment before 
that time, and is without exception, save as therein provided. The 
exceptions in said provisions are also retroactive, and cover debts of 
the excepted character whenever contracted. 
Each of the exceptions is to be read in connection with the words “‘judg- 
ment, execution or decree,’’ and with such other words as are neces- 
sary to complete the sense, so that before each of said exceptions is to 
be understood, the words ‘“‘ judgment, execution or decree,’’ founded 
ona debt contracted for the purchase-money, etc. (Brown, C. J., 
concurred. Warner, J., dissented. 
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Constitutional laws. Homestead. Decided by Judge 
Anprews. Wilkes Superior Court. April Term, 1869, 


John Downer applied to the Ordinary of Wilkes county for 
exemption of personalty, worth $1,000 00, and of his home- 
stead under the Act of the 3d of October, 1869. Nine hun- 
dred and thirty acres of land, certified by the surveyor to be 
worth not more than $2,000 00 in gold, and his personalty 
were allowed him by the Ordinary. But before the allowance 
was made, Hardeman had filed objections to it, upon the 
ground that he had a judgment against Downer which was a 
lien upon all of said property, and he contended the same 
could not be constitutionally exempted from said lien. The 
cause being in the Superior Court, by appeal from the Court 
of Ordinary, it was admitted that Downer was the head of a 
family, and resided in said county, that the proceedings for 
exemption were all regular, and that Hardeman’s judgment 
and fi. fa. were regular and older than said Act, that said 
ji. fa. was levied on said land before Downer filed his said 
application, and that Downer had not sufficient property 
besides said land to satisfy said judgment. 

With these facts before the Court, counsel for Hardeman 
moved to dismiss said application, because said Act was not 
retroactive, or if it were, then it was unconstitutional, as 
against said judgment, because it impaired the obligation of 
the contract sought to be enforced by Hardeman. The Court 
overruled the motion, and the Ordinary’s judgment was 
affirmed. The refusal to dismiss is assigned as error on each 
of said grounds, 


Toomss & DuBose, for plaintiff in error, cited Irwin’s 
Code, sections 2 and 6; 34th Ga. R., 387; Dwarris on Sta- 
tutes, section 681; Ld. Raymond, 1352, to show that the 
Act should be only prospective. On the constitutional point 
they cited Article 1st, 10th section Constitution United States. 
Fletcher vs. Peck, 6th Cranch R., 87 ; New Jersey vs. Wil- 
son, 7th Cranch R., 164; Terrill vs. Taylor, 9th Cranch R., 
43; Green vs. Biddle, 8th Wheat. R., 92; Bronson vs. 
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Kinzie, 1 Howard’s R., 319; McCracken vs. Haywood, 2d 
Howard, 612 ; Ogden vs. Sanders, 12 Wheat. R., 213, 231; 
Sturgis vs. Crowningshield, 4 Wheat. R., 122; Planters’ 
Bank vs. Sharpe e¢ al., 6 Howard, 327; Biers vs. Houghton, 
9th Peters, 359; Mason vs. Haile, 12 Peters, 373; Van 
Hoffman vs. The City of Quincy, 4th Wallace ; The City of 
Galena vs. Amy, 5th Wallace; Aycock et al. vs. Martin, 
37th Ga. R.; Cutts and Johnson vs. Hardee, 38th Ga. R. 
(They stated in argument that the judgment was obtained 
before the Constitution of 1868 was adopted.) 


Witu1AM REEsE, for defendant, reviewed said authorities 
and argued that nothing in them showed that the Court 


below had erred. 
McCay, J. 


1. That no State shall pass any law impairing the obliga- 
tion of contracts, is the plain letter of the Constitution of 
the United States, Article 1, Section 10, Part 1, and without 
doubt it is firmly settled, by a long series of decisions, that a 
State can no more pass a law professing only to regulate the 
remedy, though in fact impairing the obligation, than it can 


. one acting directly upon the terms of contracts. 


I do not care to examine in detail these various decisions. 
They all in express terms admit the power of the State over 
the remedy, and they all decide that if this power be so used 
as to violate the obligation of the contract, the legislation is 
void. 4 Wheat., 198 ; 12 Wheat., 213; Ib., 370; 9 Peters, 
329; 1 How. 202; Ib., 315; 2 How., 608; 3 How. 707; 
6 How., 330; 15 How.,, 334; 7 How., 279; 4 Wallace, 553. 
All of these cases admit that it is not every modification of 
the remedy that is void. Judge Woodbury, in the case of 
Planters’ Bank vs. Sharp e¢ al., says upon modifications of the 
remedy: ‘Some other laws are referred to which are upheld 
and which affect the whole community, and seem to violate 
some of the important incidents of contracts between individ- 
uals, or between them and corporations. But it will usually 
be found that these laws are only such as relate to future con- 
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tracts, or if to past ones, relate to proceedings in Courts, to 
the form of the remedy, merely, to priority in some classes of 
creditors, (5 Cranch, 298,) to the kind of process, (9 Peters, 
319; 10 Wheat. 51,) to the length of the statute of limitations, 
(6 Wheat., 131; 2 Mason, 168; 3 John. Chan., 190; 4 
Wheat., 200; 1 Howard, 315,) to exempting the body from 
imprisonment, (4 Wheat., 200,) or tools and household goods 
from seizure, (16 John., 244; 1 Hin., 15; 11 Martin, 730,) 
or affecting some privilege attached to the person or territory, 
and not to the terms or obligations of the contract itself 
But if professing to alter the remedy only, the duties and 
rights under the contract itself are changed or impaired, it 
comes within the spirit of the constitutional principle. Plan- 
ters’ Bank vs. Sharp ef al., 6 Howard, 330. 

It was said in argument that the test is, “ Has the value 
of the contract been lessened ?” and this very case of Planters’ 
Bank vs, Sharp et al. is referred to as sustaining that idea, 
This would indeed be a rule, and, if it were such, it would 
also be a sweeping onslaught upon nearly every Act of a 
State Legislature regulating the remedies afforded for con- 
tracts. Under such a rule it is hardly possible to conceive 
of a modification of the remedy that would not be void. Any 
Act creating the least delay, or-casting the least new duty, 
upon the obligee, as a law requiring a bond for costs before 
suit, or a law permitting an appeal from one tribunal to 
another, would all be void, since it is plain that it is not the 
degree of interference which makes the law void, but the fact 
that the contract is at all impaired. If the laws in force at 
the time of the contract, relating to the remedy, form a part 
of it, then any law in the least changing the remedy is void, 
since it is not the extent of the change, but the fact of the 
change, which is prohibited. But though the case referred 
to, of Planters’ Bank vs. Sharp e¢ al., does contain some 
such language, yet the very instances Judge Woodbury there 
puts of valid laws necessarily contradicts such an idea. 

The repeal of the attachment or garnishment laws of a 
State, the change of the number of terms per year of the 
Courts, and a hundred other laws, admitted to be valid, 
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would do this. Indeed, the same Court has over and over 
again upheld, as valid, law after law of the State Legislatures 
under which the contract was by no means worth as much as 
it was without the law. The strangest of the cases, is that 
holding valid a law abolishing imprisonment for debt, and 
actually discharging from custody a debtor arrested on a judg- 
ment founded on a contract made before the law was passed, 
12 Wheaton, 200; Ibid, 370; 9 Peter, 329. 

But the Supreme Court in a subsequent case, to Planters’ 
Bank vs. Sharp et al., to wit: Wan Hoffman vs. City of 
Quincy, 4 Wallace, 553, quotes this language of Judge Wood- 
bury, and adds to it the following significant modification : 
“This has reference to legislation which affects the contract 
directly, and not incidentally, or only by consequence,” so 
that there is, and in the nature of the case there can be, no 
rule upon the subject. Each case must stand upon its own 
merits, since in the case of modifications of the remedy, a 
power, which all the cases admit to be in the States, it would 
seem to depend from the decisions upon whether there is in 
fact a substantial remedy left or not. It is very pertinently 
said that without any remedy a contract is of no legal value 
at all, and that the denial of all remedy is as much a viola- 
tion of the obligation of a contract as an Act permitting it 
to be discharged without payment. On the other hand, it 
is so clear from the history of this clause, and from the uni- 
versal practice of the States, that it was not intended to inter- 
fere with the fullest discretion in the States over their own 
modes of procedure, that it is often a nice question whether 
any particular Act is only the exercise of the admitted power 
to modify the remedy, or is, though professing to be only a 
change of the remedy, in fact an impairing, a change of the 
terms of the contract, and it is upon this discussion that the 
uncertainty and conflict of decisions has arisen. Nothing is 
clearer than that there is a distinction between the contract 
of the parties and the remedies which the State furnishes for 
the breach of it. Indeed there are very few contracts which 
the laws enforce in their terms by enforcing their specific per- 
formance. Courts of law never do. They accord to the 
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party damages for the breach of the contract; they punish 
the defaulter for his viclation of his promise. If the con- 
tract, for instance, be that A will pay to B one hundred dol- 
lars on a day certain, and A fails, it is not in the power of 
the Courts to compel the performance of the contract as agreed 
upon, for the simple reason that the day is past; the Courts 
may adjudge that B do recover from A that much money 
with certain damages for his failure, and may direct that A’s 
property be sold, and that the proceeds be applied to the dis- 
charge of his obligation to B, but they do not and cannot 
compel A to perform in terms his agreement, for that was to 
pay at a fixed time. So, too, if A agrees to deliver property, 
as corn, hay, cotton, or what not, to B, it may be, nay often 
is, the specific article B desires to get, and has contracted for; 
yet, even Courts of Equity, except under extraordinary cir- 
cumstances, do not and will not require the specific perform- 
ance of the contract. If it be broken they will give to the 
obligee a remedy in damages according to the facts of the 
case. It is indeed very rarely that Courts enforce contracts 
according to their terms. They merely give the parties a 
remedy for the breach of these terms, and these remedies are 
of various kinds. If the contract is for less than $100 00, 
by our law one can have a remedy for the breach of it before 
a justice, without a jury, and in a month’s time. If it is 
for over $100 00, the only remedy is in the Superior Court, 
and it will take from six to twelve months to obtain it. If 
it be a contract for rent, judgment may be had at the first 
term, or the party may obtain a distress warrant. Indeed, 
there are a great number of remedies, as by attachment, by 
garnishment, by proceedings under the various lien laws, by 
foreclosure, ete., and of these some are far more efficient than 
others. There are, too, various modes in use for the enforce- 
ment of judgments, as by sequestration, by attachment for 
contempt, by fiert facias, by scire facias, by extent, by ca. sa. 
Some of these take only land and sell it, others only per- 
sonal property, others only take the land until the use of it 
pays the damages, and others take the body of the debtor. 


These all are remedies, and some far more effective than 
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others. In many cases the ca. sa. was the most efficient. 
Indeed it was often the only effective remedy. That, it is 
admitted by all, may be taken away entirely, so that any 
other of the usual remedies be left, and who, after reading 
the decisions with which the books are full, would say that 
it would not be competent for a State to alter or abolish its 
attachment or garnishment laws, extend or limit the juris- 
diction of its Courts with summary powers, abolish entirely 
one of its forms of execution, or modify, at its pleasure, all 
or any of its remedies? As to that particular form of a 
modification which consists in exempting from levy and sale 
such portions of the debtor’s property as are necessary for 
the subsistence of himself and family, or for carrying on his 
ordinary occupation, the cases in the Supreme Court of the 
United States are uniform in affirmance of the validity of such 
alaw. Sturges vs. Crowningshield, 4 Wheat., 198; Ogden 
vs, Sanders, 12 Wheat., 213; Bronson vs. Kenzie, 1 How- 
ard, 311; Planters’ Bank vs. Sharpe et al., 6 Howard, 327; 
and Van Hoffman vs. The City of Quincy, 4 Wallace, 553. 

Judges Marshall, Story, Taney, Woodbury and Swayne 
have in these decisions, over and over again, announced this 
as the settled rule. The Supreme Court of New York, of 
Pennsylvania, of Michigan, of Mississippi, of Kansas, and 
of various other States, have solemnly affirmed the same 
doctrine. 1 Kernan, N. Y. Rep, 292; 2 Douglass, (Mich.,) 
197; 3 Kansas, 124. At last, therefore, the real question is, 
does our Homestead Law come within the principle of these 
decisions? Is it the exemption of such of the debtor’s effects 
as may fairly be considered necessary for the subsistence of 
the debtor’s family, and for carrying on his usual occupation ? 
Who is to judge? + Without doubt it must be the law-making 
power. Should it make a grossly excessive exemption, so as 
to show that its object was not so much to protect its people 
from destitution as to enable debtors to screen valuable effects 
from the payment of their debts, perhaps it would be the 
duty of the Court to interfere. Our Constitution, not a mere 
legislative act, made for temporary purposes, but the fun- 
damental law, exempts real estate of the value of $2000 00 











ST ae eae ee 











432 SUPREME COURT OF GEORGIA. 





Hardeman vs. Downer. 





in specie, and personalty to the value of $1000 00. Is this 
excessive? Does it indicate a mere temporary purpose to 
defeat existing creditors? The fact that it is made a part of 
the Constitution, the fundamental law for the future govern- 
ment of the State, shows that it is contemplated as the settled 
policy of the Government, and that it is not intended merely 
to obstruct the collection of existing debts. Nor is it exces- 
sive so as to show that its intent is, not to subserve a great 
public policy, but to hinder and defeat creditors in obtaining 
their just demands. How is such a question to be settled? 
Ts not land in a country where nearly all are farmers as much 
a necessity as the tools of a trade? Is not a house to live in 
just as important as a bed .to sleep on? What is a reason- 
able amount must of necessity be an open question. Per- 
haps as good a way to settle it as any is to refer to the prac- 
tice of the States. In Georgia, by the old law, it was fifty 
acres of land for each head of a family, and five acres for 
each child under fifteen years of age, and various specified 
articles of personal property. There was, if the land was 
only used for agricultural purposes, no limit to its value, it 
might be, and often was, worth but one dollar per acre, or it 
might be, and often was, worth fifty dollars per acre, and 
this independant of the improvements upon it, which might 
be of any value the debtor was able to erect. In California 
it isa lot of land with appurtenances not worth over five 
thousand dollars. In Illinois it is not to execed one thousand 
dollars, in Indiana three hundred dollars, in Iowa five hun- 
dred dollars, in Maine five hundred dollars, in Massachusetts 
eight hundred dollars, in Michigan fifteen hundred dollars, 
in Minnesota eighty acres of land, or if in a town, one town 
lot, and these independent of value, in Mississippi one hun- 
dred and sixty acres of land, or town property worth not 
more than fifteen hundred dollars, exclusive of buildings and 
improvements, in New Hampshire five hundred dollars, in 
New York a lot and buildings not worth over one thousand 
dollars, in Ohio five hundred dollars, in South Carolina fifty 
acres, in Texas two hundred acres, without regard to value, 
or, if in acity or town, a lot worth two thousand dollars. Is 
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the practice of all these States nothing? Is their conception 
of public policy no guide? The authorities I have quoted, 
including such names as Marshall, Taney, Story, Woodbury, 
Gibson, Baldwin and Swayne, all of them, without exception, 
assert it as the settled law, that “ even as against existing debts 
a State may exempt the necessary implements of agriculture, 
the tools of a mechanic, and articles of necessity in household 
furniture.” It will be noticed that this rule is not a statute 
with specified exemptions, pointing out in detail the articles 
a State may exempt. Itis a principle deduced by these great 
men from the nature and objects of government, and from 
their understanding of the nature and extent of that clause 
of the Constitution of the United States under discussion. 
Is it supposable that this principle, in its nature, is confined to 
implements of agriculture, and tools of trade, and household 
furniture, that it includes a hoe, and a plow, and a wagon, 
which are implements, but not a horse to pull them ; that it 
covers $2,000 00 worth of tools, but not one dollar’s worth of 
land, that it covers beds and chairs, but not a house to put 
them in? The principle on which this power in the States 
has, by all these great men been upheld, is, that a State has 
some other objects as well as the enforcement of debts; that 
it may be, and is, a great and important object of public poli- 
cy that its people shall not be reduced by misfortune to the 
last extremity, even that just debts may be paid. 

It stands upon the footing of the right to make a public 
road over granted land, and of that whole class of powers 
which depend upon the right of the State to legislate for the 
public weal, even though, in doing so, one man may suffer 
more than another. Is it of high public importance—a mat- 
ter in which the State, as the guardian of its people, has an 
interest—that the women and children shall not be homeless, 
and that all shall be encouraged to secure in the State a per- 
manent abode, and improve it? So the people of this State 
have long thought, and for nearly thirty years there has been 
exempt from levy and sale in this State, for each head of a 
family, for a homestead, at least fifty, and if he had ten chil- 
dren, one hundred acres of land, without regard to value. 

VoL, xxx1x—28, 
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Shall it be said that a solemn constitutional provision, by 
which that exemption is modified, so as to give, instead of 
the fifty or one hundred acres, an exemption of real estate to 
the value of two thousand dollars is, as against debts existing 
before the modification was made, an impairing of the obli- 
gation of contracts and therefore void? Suppose, for argu- 
ment’s sake, that the doctrine of Marshall, Story, Taney, 
Woodbury, Swayne and Gibson is not correct. Suppose that 
the construction put in the argument of this case at the héar- 
ing, upon the language of Judge Swayne, in Van Hoffman 
against the City of Quincy be correct, and that that Judge, in 
spite of his own express declaration to the contrary, in the very 
same decision, be understood to hold, that the remedies in 
existence at the date of a contract, enter into it, and cannot be 
altered so as to deprive the obligee of the right to sell anything 
which by the law of the State he might sell at the date of the 
contract? Suppose all this be true, even then, in my judg- 
ment, this law would not impair the obligation of this con- 
tract, would not lessen in the least the amount of the obligor’s 
property, which, under the contract, was subject to the debt, 
What would that contract have been? “ That all the prop- 
erty the debtor might have at the judgment should be subject 
to be sold, except such as was then exempt by law.” Under 
the contract, by the laws then in force, it was in the power of 
every head of a family to acquire and hold exempt from levy 
and sale, at least fifty acres of land, worth any price it might 
bring in the market. It is notorious, that there was plenty 
of land worth, at that time, and now, fifty dollars per acre, 
even as farming land, and under that same law, there was 
no limit on the value of the homestead. It might be worth 
one dollar per acre, and have on it a hut, or it might be worth 
fifty dollars an acre, and have upon it a palace. Under the 
contract it was agreed that the debtor might, if he pleased, 
invest his means in such a homestead, and hold it exempt 
from sale. Can a law, providing that every head of a family 
shall hold exempt two thousand dollars of real estate be an 
impairing of the obligation of a contract which, by its very 
terms, stipulated for a homestead, which, if the debtor pleased, 
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might be worth even more than this? A debtor who happened, 
at the date of the judgment, or rather at the date of the levy, 
to reside in a town, was, it is true, limited in his homestead 
to the sum of five hundred dollars, but the larger portion of 
our people, indeed four-fifths of them, reside in the country, 
and by the very terms of the contract we have supposed, (to- 
wit: a contract incorporating the exemption law of 1841 as 
a part of it,) the value of the homestead was without limit. 
To some of our citizens in all parts of the State, and to all of 
them in some parts, the present homestead is actually a less 
exemption than they would be entitled to under the Act of 
1841; and there is not a debtor in the State who might not, 
if he pleased, and had the means, obtain, under that law, at 
least as great an exemption as is provided for under the Con- 
stitution of 1868. Now it is no unfair assumption, supposing 
the parties to a contract under the old law, contracted with 
reference to its provisions, to hold, that the creditor took the 
contract with the understanding that it was subject to be met 
by as large an exemption as it was possible the debtor might, 
under the law, acquire. They contracted for a homestead of 
any value. Is it a violation of the obligation of the contract, 
so to modify the law, as to allow all an exemption not greater 
in value than each might, under the contract, acquire ? 

The old law was unequal and unfair. It made distinctions 


between country people and town people; it allowed a man ° 


with a fine house upon his land, or with valuable land, a 
greater exemption than it did a man whose land was a 
or whose house was of small value. 

The homestead provision of the Convention of 1868 did 
not increase, at all, the amount in value of property, that 
under the law existing at the time might be held exempt by 
any debtor. It was but an equalization of the law and its 
provisions to all the people of the State, and, with average: 
prosperity to the country, it is my opinion that in a very few 
years the law of 1841 will allow, in all the farming counties, 
a homestead of greater value than can be held under the 
Constitution of 1868. But it is not my judgment that the 
laws of a State, in which a contract is made regulating: the 
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amount of property exempt from sale, are any part of the 
contracts that are made in that State. If this were so, they 
would follow the contract from State to State. A contract ig 
a contract, and each State is bound to enforce it as it wag 
made. A debtor who made a contract in California, where 
the homestead may be five thousand dollars, might claim it 
hi in Georgia, where it is but two thousand dollars, and a debtor 
i from a State where it is but five hundred dollars, could not, 
in Georgia, set up his fifty acres of land and a mule under 
the Act of 1841. 

It is contended, however, in this case, that the rights of 
i these parties are fixed by the judgment, and that the Home. ) 
i stead Law divests a vested right, and is therefore void. It f 
is well settled that it is no violation of the Constitution of 
iM the United States for a State to pass a law divesting a vested 
right, provided that right is not vested by the contract of the 
He parties. Satterlee vs. Mathewson, 2 Peters, 380; Watson 
iz vs. Mercer, 8 Peters, 88; Charles River Bridge vs. Warren 
i | Bridge, 11 Pet., 420; Baltimore & Susquehanna R. Road 
Co. vs. Nesbit, 10 How., 395; Carpenter vs. Pennsylvania, 
I 17 How., 456. Such laws, it is true, are not favored, and 
the Constitutions of most of the States prohibit them, but 
the law now claimed to be void is a part of the Constitution 
of this State, and besides there is not in the Constitution of 
1868 any provision denying to the Legislature the power 
to divest vested rights, or to pass retroactive laws. The 
Constitution of the United States, which prohibits ex post 
facto laws by States, as construed by all the Courts, has 
reference only to penal laws, (see the cases cited above,) and 
4 the Supreme Court has so uniformly held. In the case of 
‘ The Society for the Propagation of the Gospel vs. Town of : 
Paulet, that Court held that it was even competent fora 
State Legislature to deprive the plaintiff in ejectment of the 
right he previously had to recover mesne profits in a suit in 
ejectment for land: 4 Peters, 480. 

2. But I am strongly inclined to think that the present 
Homestead and Exemption Law, as it is called, stands upon 
| a stronger ground than ordinary exemption laws, and that 
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the contract between the debtor and creditor has, in fact, noth- 
ing to do with it. It is not contended that under the con- 
tract a creditor acquires any lien upon the property of his 
debtor. He may still sell it, mortgage it, or waste it. He 
may contract a subsequent debt, which reduced to judgment, 
may take superior jlien upon it, or the debtor may, if he 
please, sell it to a creditor of a year, to the entire exclusion 
of a creditor of five years. Now the Constitution of 1868 
gives to the debtor no rights at all as against his creditor. It 
is expressly provided that the property exempt shall be se- 
cured to the separate use of the wife and family. The exemp- 
tion is only to heads of families, and the statute passes the 
title out of the debtor, and vests it in the wife and children. 
It ceases to be the property of the husband. He loses all 
title to it. At the death of the wife it goes to her children. 
In plain words, this law is not for the benefit of the debtor 
at all. It shows him no favors. It does not interfere at all 
between him and the creditor. Here are two classes of claim- 
ants upon the debtor ; one class has his written obligation to 
pay a specified sum of money ; the other class has no written 
promise to pay, but the debtor, by the law of the land, is 
under a legal obligation to give to them a reasonable support 
according to his condition of life. I do not allude to the 
moral or natural duty which one is under to his wife, but to 
the legal obligation cast upon him by the express law of the 
land. By the common law, the husband was under legal 
obligation to give to his wife a reasonable support. It is 
true there was at common law but a poor remedy furnished 
the wife to enforce this obligation. Under certain circum- 
stances a Court of Equity would grant this to her, but at 
law there was no way to compel the husband even to furnish 
her with the necessaries of life, but for her to contract a debt 
for them, which the law compelled him to pay. Our Code, 
section 1747, expressly says: “The husband is bound to 
support and maintain his wife.” If the husband and wife 
voluntarily separate, or if the husband desert her, under 
section 1736 of the Code, she may sue him for alimony and 
recover a judgment against him, which isa lien upon his prop- 
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erty, and, as to this, she is precisely upon a footing of any 
other judgment creditor. Whilst they live together her rem- 
edy is under the Homestead Law. The Act of 1841, as well 
as the Code, sets apart the exemption to the separate use of 
the wife, the title of the husband was divested, the property 
became the property of the wife. She was expressly author- 
ized to sue for trespasses upon it, and at her death it went to 
her children. And this was the law at the date of the con- 
tract on which the judgment in this case is founded. The 
husband was bound by the law to furnish to the wife a reas- 
onable support. If they separated, she might sue him and 
recover that reasonable support as a debt. If they lived to- 
gether, she might bind her husband for necessaries, or she 
might have the homestead and exemption of personalty (or he 
might for her) set apart to heruse. The true question, there- 
fore, is not between the creditor and the debtor, but between 
two creditors of the debtor, the creditor by contract and the 
creditor by statute, and the proper matter for inquiry is, 
does the constitutional clause forbidding the passage of a 
law impairing the obligation of contracts, prohibit the State 
from giving to the wife a better and a larger remedy for her 
legal rights than she had before? In other words, is it a 
violation of the Constitution of the United States for a State 
to pass laws giving preference to one set of creditors over 
another set, when at the date of the contract no such prefer- 
ence existed? Is it a portion of every contract that the 
obligee shall continue until he is satisfied to stand upon equal 
footing with all creditors who, by the'law, are not preferred 
to him at the date of the contract? This direct question 
came before the Supreme Court of the United States in the 
case of Harrison vs. Sterry ef al., 5 Cranch, 289, 302. In 
the distribution of a bankrupt’s effects, by the Act of March 
3d, 1797, the United States claimed a priority over certain 
other creditors, by virtue of the Act of 1797, providing that 
debts due the United States should be first paid. These 
creditors were foreign creditors, and it was contended that as, 
by the law of the place of the contract, no such preference 
existed, the Act of 1797 was not to be so construed as to 
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give the United States a preference as against them. Chief 
Justice Marshall, in delivering the opinion of the Court, 
says: “The law of the place of a contract is, generally 
speaking, the law of the contract. But the right of pri- 
ority forms no part of the contract itself. It is extrinsic, and 
is rather a personal privelege, dependant on the law of place 
where the Court sits or the property lies. In the familiar 
case of the administration of a deceased person’s assets, they 
are distributed according to the dignity of the debt, as reg- 
ulated by the law of the place where the representative of | 
the deceased acts, and from which he derives his pewers, and 
not by the law of the place of the contract. Cranch, 598, 
599. What difference is there in principle between a priority 
given by the law of the place of execution, contrary to that 
given by the law of the place of the contract, and a priority 
given by a law of the time of performance, different from that 
given by the law of the time of the contract? If either the 
right of priority or equality is in the contract, then a physi- 
cian’s account for services during a last illness, would have 
preference or not according to the place of the contract. So, 
too, in the familiar case of statutes of distribution of deceased 
men’s effects. “Who has ever contended that the preference 
given by law to one class of creditors over another was a 
violation of the obligation of the contracts not preferred ? 
Here isa man in Georgia who has a judgment against A, 
binding all his property, and having a preferred claim against 
all his effects. A, even after the date of the judgment, con- 
tracts a trust debt, and dies insolvent, the lien of the judg- 
ment is divested, and the trust debt steps in and takes the 
preference. The right of preference, or the right of equality, 
is not a part of the contract, though it may or may not be 
the law at the date of the contract. It is a regulation of the 
remedy, made often, to carry out the great public interests of 
the State. So, too, this Court in the case of State vs. Dick- 
son, 38th Ga., 171, decided that the Act of the Legislature 
of this State, placing the Western & Atlantic Railroad on 
the footing of the State, as to its debts, gave it a preference, 
even as against debts then existing. And in the case of 
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Embry & Fisher vs. Clapp, 38th Ga. R., 245, at the last term 
of this Court, we held that the Act of the 24th of February, 
1866, permitting a failing debtor to prefer one creditor to 
another, was a valid law, although, at the date of the several 
contracts, this could not have been done. All such provisions 
are regulations based upon the public policy of the State, and 
have reference not to the contract of the parties, but to what 
the State, for its own purposes of public policy, deems best 
for the public weal, and may be altered at pleasure, when- 
ever the State, in its wisdom, shall see fit to do so. Who 
would say that it is not competent for a State Legislature, 
even as against past debts, to give to a wife one-half instead 
of one-third of her husband’s realty at his death, as her 
dower, or to provide, even as against existing creditors, for a 
reasonable support to the family for a proper period. Yet 
if this right to priority or to equality exists by the contract 
this could not be done. So, too, in this case. The Jaw gives 
to the wife, from the husband, a reasonable support, and it is 
competent for the Legislature, in this way, to give her a rem- 
edy, one, too, which shall give her a preference over other 
creditors. For these reasons, therefore, I am of the opinion 
that the Constitution of 1868, providing for a homestead, is 
only a regulation of the remedy, and is not an impairing of 
any right, express or implied, secured to creditors then ex- 
isting by their ordinary contracts. 

3. It will moreover be observed that the judiciary, even 
of the Supreme Court of the United States, has no legislative 
powers. In the enforcement of this clause of the Constitu- 
tion of the United States, they can only do so by holding the 
law complained of void. They cannot make a law to give a 
remedy. If, when the law complained of is declared void, 
no remedy in fact exists, the judiciary is powerless to help 
the case. If the remedy is lost in any way, other than by 
the “passing of a law,” the evil is beyond the reach of the 
Courts, since they can only reach it by declaring the “law” 
unconstitutional and void. If a new State, for instance, in 
the organization of its Courts, should fail to create any Court 
with jurisdiction to hear and give judgment upon contracts, 
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there would be no “Act” for the Courts to hold void. It 
would require affirmative legislation to meet the case, and 
that is beyond the power of the Courts. If a State should 
meet in convention and abolish all its Courts, and set up 
new Courts, and provide in the system no Court with power 
to enforce certain contracts, and the old Court having the 
power should give way, disappear, and no judicial organiza- 
tion be left with power to enforce the particular contracts 
alluded to, all remedy would be gone, and it would not be in 
the power of any Court to cure the evil. If the old Court 
were still in existence, the judiciary might hold that the 
“law” depriving it of its jurisdiction was void, and that it 
might still enforce the contracts for which the new organiza- 
tion furnished no remedy. But if the old Courts have dis- 
appeared the judiciary has not the power to correct the evil. 
Its power is only negative. It may declare a particular law 
void, and if, when that is done, a remedy exists for the con- 
tract, well and good, but if, after the legislation is held void, 
no remedy exists, the judiciary has exhausted its resources, 
the evil can then ouly be cured by legislation. And just this 
is the state of the case in Georgia. The old judiciary system 
of the State went by the board in the revolution that, in 
1861 to 1865, swept over the land. The judiciary system of 
1868 is the creation of the Constitution of 1868, and has no 
powers except such as it gets under that Constitution. It 
does not get any of its powers from the system that was in 
existence in 1861. That system, with all its jurisdiction, lies 
buried in the vortex, where also lie thousands of our people, 
and three-fourths of the prosperty of the State. 

So far as civil organization is concerned, in fact when the 
Convention of 1868 met, there was none. The machinery in 
operation was military, and the Courts only had such powers 
as it saw fit to permit tothem. The organization was merely 
provisional, and the Superior Courts of this State, as they 
now exist, hold all their powers under the Constitution of 
1868. That Court, it is true, is, by that Constitution, clothed 
with power to perfect the judgments of the old Courts, and 
execute them, but it is with the express exception of such 
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matters and cases as are not prohibited by the new Con- 
stitution to the Courts. The Constitution of 1868 gives 
no general jurisdiction to any Court. The Superior Court 
has the largest jurisdiction, and is the first Court whose 
jurisdiction is defined. It has exclusive criminal jurisdic- 
tion of certain cases. It has jurisdiction over cases respect 
ing title to land, and in divorce and equity cases, and in 
all other civil cases, “except as herein after provided.” 
Article 5, section 3. The Constitution then erects other juris- 
dictions, confers upon them certain jurisdiction, and has also 
the homestead exception, which declares “that no Court or 
ministerial officer in this State shall have jurisdiction or 
authority to enforce any judgment against the property so set 
apart.” Nothing can be plainer than that it was the intent 
of the Convention of 1868 not to give jurisdiction to the 
Courts to enforce a judgment against the homestead which it 
provided for. Such is the express language used, and should 
this or any other Court declare the Superior Court, or any 
Court set up by that Convention, to have the jurisdiction, it 
would be an act of legislation. It is not the case of a law 
taking away from a Court already in existence a jurisdiction 
it has had, but it is the failure, in setting up the new Court, 
to confer upon it the jurisdiction necessary to enforce this 
judgment against the homestead. If the right to sell this 
property under the judgment is a right secured by the con- 
tract, and it is a violation of the Constitution of the United 
States to take it away by legislation, which I do not by any 
means admit, I reply that the power to-enforce it was not 
taken away by legislation, but by revolution, or if it existed 
even after the revolution, by the Act of Congress, of March 
3d, 1867, which declared there was not in Georgia any legal 
civil government. Ifthe power was taken away by any leg- 
islation it was not by the State, but by Congress. In other 
words, the case before us is not the case of passing a law, but 
of failing to pass one, not of taking away a remedy, but of 
failing to give one, not of violating the obligation of contracts, 
but of failing to furnish a means of enforcing them. There 
is simply no machinery to do it, no Court with power over 
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the matter, and neither this Court nor the Supreme Court of 
the United States, can set up a Court, or confer upon any 
Court now existing, a power it never had, and which was in 
fact denied to it in express terms. The evil, if it be one, 
cannot be cured by the judiciary. Its power of declaring a 
law void would not meet the case. The thing required is 
positive legislation, and that no Court has power to.under- 
take. 

4, But perhaps there is a stronger view of this question yet. 
The Constitution of 1868 was made under peculiar cireum- 
stances. A revolution had just swept over the land, destroy- 
ing, in its progress, the civil government of the State in all 
its departments, and leaving the State unrepresented in the 
Congress of the United States. The State was without civil 
government, in anarchy, and the Congress of the United 
States, under a special clause of the Constitution of the Uni- 
ted States, (to wit: Art. 5th, Sec. 4th,) which clothes it, 
under the circumstances existing, with the power, undertook 
“to guarantee to the State a republican government.” The 
Constitution of 1868 is the result. It was made under a 
law of Congress, by direction of Congress, under the eye of 
Congress, and after it was made, and agreed to by the people 
of Georgia, under the direction of Congress, it was specially, 
and by solemn Act of that body, agreed to by the United 
States. A law of Congress, of June 25th, 1868, declared 
the Constitution of 1868 such a Constitution as under cer- 
tain conditions therein mentioned, Congress would accept as 
providing a civil government of the State. The Constitu- 
tion of 1868 is a compact on the part of the United States. 
It is an adjustment of the political relations between the 
State and the United States, which had been disturbed*by 
the revolution, It was the settlement of a great political 
problem, a treaty of peace after a terrible war. It was the 
exercise, on the part of both the State and the United States, 
of the very highest political powers in each in final settle- 
ment and adjustment of the most serious complications. One 
of its terms, for instance, was that a portion of the proposed 
Constitution should be formally exscinded from that instru- 
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ment. Another of the terms was, that slavery should be 
prohibited, and certain guarantees made to certain classes of 
voters ; and another, that the State should agree to a certain 
amendment to the Constitution of the United States. Al this 
the State of Georgia has done, and the Congress, for the United 
States, agreed that the Constitution of 1868 should go into 
operation as the Constitution of the State. 

5. That Constitution, by the power which is vested in the 
people of Georgia, and by the power of every kind which is 
vested in the Congress of the United States, declares that no 
Court in this State shall have jurisdiction to enforce a judg- 
ment against the homestead. This special clause was one of 
the material terms of the adjustment. In the judgment of 
many, the people of Georgia would never have agreed to the 
adjustment had it wanted this provision. 

There is no doubt but that Congress may, if it please, in 
the exercise of any of its powers, pass a law impairing the 
obligation of contracts. This provision does not apply ex- 
cept to the States. Evans vs. Eaton, Pet. C. C., 322. The 
Constitution of 1868 is an Act of Congress. Congress has 
agreed to it. This agreement was in the exercise of one of 
the very highest of its political prerogatives, to wit: the 
guaranteeing to a State, whose government had gone to wreck 
in a revolution, a new government. It is the exercise of the 
political powers of the United States in the adjustment of 
some of the most delicate questions and gravest complica- 
tions which have ever occurred in the history of the country. 
According to the views of some of our gravest statesmen, the 
whole reconstruction policy is based upon that clause of the 
Constitution which authorizes Congress to suppress insur- 
rections, that, as to Georgia, where the whole people were 
declared in insurrection, where the lines of the State were 
declared by Act of Congress to include only enemies, the 
whole Constitution of the United States, as to us, was sus- 
pended, or rather merged into that clause which authorizes 
Congress to suppress insurrections, and that the Reconstruc- 
tion Laws, with the Acts and proceedings thereunder, are but 
the closing up of the suppression of the great insurrection. 
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The Constitution of 1868 rightly or wrongly, rests upon 
the authority of the United States. It is not simply an Act 
of the State, and if this Court, or any' Court, holds the home- 
stead clause void it will hold an Act of Congress void. Nor 
is the particular law now complained of, even upon the mere 
footing of an Act of Congress, under its general power to 
make laws. It is a part of an adjustment of the very gravest 
political complications, and is the exercise by Congress, not 
of its mere legislative power, but of its political jurisdic- 
tion in adjusting the terms of settlement between Georgia 
and the United States, of the very highest political compli- 
cations. . 

5. For myself, I do not see how it is possible to read the 
homestead clause in the Constitution, and for a moment hes- 
itate to understand that it is retroactive. It must be remem- 
bered that the framers of that instrument conceived of them- 
selves, as making a new government, erecting new Courts, 
and defining with precision what duties the said Courts and 
officers should perform, and what powers they should have. 
And the language used is that no Court or ministerial officer 
shall have jurisdiction or authority to enforce any judgment, 
execution or decree against the property so set apart. “Any 
judgment, of any date, from any Court.” The language is 
universal. Such, too, was the understanding of the Conven- 
tion, and of the people at the time. So fully was this under- 
stood, that Mr. Akerman, perhaps the best lawyer in the 
Convention, and one thoroughly at one with the general 
policy of the Convention, as appears by the journal, formally 
announced, when the whole instrument came to be voted 
upon, that he could not vote aye, because of the relief clause, 
and because of the retroactive effect of the homestead provision. 
See Journal of Convention. 

6. Some stress was laid in the argument upon the last 
exception in the homestead provision, “for the removal of 
incumbrances.” A judgment, it was said, was clearly an 
“incumbrance,” and it was argued, that under the very terms 
of the law, authority was given to sell for the removal of 
incumbrances, At most, it was argued, the language is 
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ambiguous, and will bear that construction as well as any 
other. 

There is not, to my mind, the least ambiguity, and any 
obscurity from the use of the words, “ removal of incumbran- 
ces,” only arises from a hasty reading of the clause, and not 
taking this phrase in connection with the other language, 
The language, “removal of incumbrances,” like the other 
exceptions, is to be read in connection with the words, “no 
Court or ministerial officer shall ever have jurisdiction to 
enforce any judgment, execution, or decree against the proper- 
ty, except ””—what ? Except a judgment, execution or decree, 
founded upon a debt due, for taxes ; »judgment, execution or 
decree founded on a debt due for the purchase-money, ete,, 
or a judgment, execution or decree founded on a debt due, 
(contracted) for the removal of incumbrances. 

Each of the exceptions was an incumbrance, there might 
be others—the land might have upon it an incumbrance of a 
widow’s dower, or some friend to prevent it from being sold, 
may, at some time, have paid up a judgment that, as the law 
stood, was about to sell it. The intent was to put the person 
who relieved it from such incumbrances upon the same foot- 
ing as was the party in whose hands the incumbrance was, 
The debt thus contracted was a sort of purchase-money for 
the land, since it was only by the debt thus contracted that 
there was any land left to take a homestead out of. To my 
mind this is the clear,and undoubted meaning of the phrase, 
and indeed. it is only by adding after the words, “judgment, 
execution or decree,” the words, “founded on a debt due or 
contracted,” that any of the exceptions make good sense, 
since a judgment for the removal of an incumbrance would 
be nonsense, unless it were a decree for the performance of 
an act, and not a judgment, at all, for money. The sentence, 
when complete, taken in any fair sense, would read, “ except 
a judgment, execution or decree, founded on a debt cuntracted 
for the removal of incumbrances,” and if this, which I think 
is only giving a fair and reasonable construction to the lan- 
guage, be done, the meaning is plain. If one hold a debt 
which was contracted for the purpose of removing an incum- 
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prance from the property, the Court and ministerial officers 
have jurisdiction to enforce such a judgment. 
Judgment affirmed. 


Brown, C. J., concurred as follows: 


1. The same propositions which are announced in the case 
‘of Shorter vs. Cobb, as to the denial of jurisdiction to the 
Courts of this State, to enforce debts for slaves, ér the hire 
thereof, are equally true and applicable to that part of the 
new State Constitution which secures to each family a home- 
stead, and declares that no Court or ministerial officer shall 
ever have jurisdiction or authority to enforce any judgment, 
decree or execution against the property so set apart, except 
for taxes, etc., as therein excepted. This denial of jurisdic- 
tion applies as well to judgments, decrees and executions 
rendered prior, as subsequent, to the adoption of said Consti- 
tution. 

2. Amidst the general wreck of fortunes and destruction 
of rights, caused by the war, the State, by her Convention, 
called, as required by Congress, to form a new State govern- 
ment, had the right to propose this measure to the conquer- 
ing government, which had the power to approve and sanc- 
tion it, as a means of equalizing losses to some extent, and 
of retaining and inviting population, by securing to each 
family a home, free from old liens, which were expected by 
both debtor and creditor to have been satisfied by property 
which was swept away by the deluge of destruction, which 
reduced an opulent and proud people to poverty, and drove 
them to the verge of despair. 

3. In this state of things the homestead measure was a 
necessity, and its adoption was dictated by sound public poli- 
cy, to save a large class of intelligent, patriotic citizens and 
their families from despondency, by placing it in their power 
again to become useful members of society, and by honest 
toil and the exercise of frugality and economy, to maintain 
a competency, if not to acquire, even in a greater degree, the 
comforts of life. 
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4, Sound public policy required the adoption of this meas- 
ure as part of the terms upon which the State was to be 
readmitted to her rights in the Union, to prevent monopolies, 
and the reduction of a large majority of her population to a 
condition of bankruptcy and vassalage. While rights and 
property of every other description had been lost or destroyed 
by the war, to have held that judgments, mortgages, etc., in 
the hands of note-shavers and money-lenders were the only 
property that had been insured by the government, and that 
they were too sacred to be touched, and to have made no ar- 
rangement, with the assent of Congress, in readjusting the 
status of the State, to prevent the sale by the sheriff of the vast 
extent of territory in the State covered by these old liens, at 
a time when there was very little money in the State with 
which to pay debts or to purchase property, would have re- 
sulted in the sacrifice of the lands of the State under the 
sheriff’s hammer and their purchase by a few wealthy per- 
sons and companies, which would have built up a landed 
aristocracy more lordly and controlling, and much more ex- 
acting and oppressive, than ever existed under the old slavery 
system. ‘The Convention had a right to propose a remedy, 
and Congress had a right to interpose and sanction a Consti- 
tution which prevented this great public wrong. In the 
plenitude of its power over the conquered State, Congress 
did so; and it acted justly and wisely in so doing. 

5. That part of the Constitution of this State which denies 
to the Courts jurisdiction to enforce any judgment, execu- 
tion, etc., against the homestead, does not violate the tenth 
section of the first article of the Constitution of the United 
States, as the said State Constitution was formed under the 
dictation and control of Congress, as the representative of 
the conquering government, and is the act of Congress, be- 
cause it derives its validity from the sanction of Congress, 
and not from the free choice or consent of the State; and it 
matters not whether the part of the State Constitution now 
under consideration was dictated by Congress, or proposed by 
the Convention, and accepted and approved by Congress, the 
legal effect is the same, as the whole instrument was invalid 


——————— 














ATLANTA, JUNE TERM, 1869. 449 








Hardeman vs. Downer. 











and of no force till it was approved by Congress ; whosa 
power is not limited by said section of the Constitution of 
the United States. 

6. It is not the business of the Courts to inquire whether 
the homestead is larger than was actually necessary. That 
was a question for the consideration of the Convention which 
proposed the measure, and for the decision of the Congress 
which approved and ratified it. 

7. The word “incumbrances,” in the 1st section of the 7th 
article of the Constitution of this State, is not to be con- 
strued in its broad legal sense, and to embrace all judgments, 
decrees, mortgages, and executions, To say that no Court or 
ministerial officer in this State shall ever have jurisdiction or 
authority to enforce any judgment, decree or execution 
against said property so set apart as a homestead, except that 
they may enforce all “incumbrances thereon,” which means 
any and all judgments, decrees and executions which may 
at any time exist against the same, is to say that the Conven- 
tion and the Congress were guilty of the absurdity of deny- 
ing jurisdiction in all such cases by the body of the act, and 
restoring it by the proviso or exception, which is contrary to 
all true rules of construction. 

8. We are to construe this part of the Constitution in con- 
nection with the whole instrument, when we are attempting 
to ascertain what the law-givers meant. Taking the whole 
together as proposed by the Convention, all jurisdiction was 
denied to the Courts to enforce any judgment, execution, or 
decree rendered upon any contract made prior to the Ist June, 
1865, except in certain excepted cases. Now, it seems quite 
clear, after this denial of jurisdiction, that they did not in- 
tend, by the use of the word “incumbrances,” in the section 
now under consideration, to restore the jurisdiction in all 
cases where it might authorize the sale of the homestead, the 
protection of which was one of the special objects of their 
labor and care. 


Vou. XXxIx—29, 
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Warner, J., dissenting. 


It appears from the record in this case that Hardeman, the 
plaintiff in error, had obtained a judgment against Downer, 
the defendant, that an execution had issued thereon, which 
was levied on Downer’s land for satisfaction thereof, that 
Downer claimed a homestead in the land under the first see- 
tion of the seventh article of the Constitution of 1868, which 
declares, that “each head of a family, or guardian, or trustee 
of a family of minor children, shall be entitled to a home- 
stead of realty to the value of two thousand dollars in specie, 
and personal property the value of one thousand dollars in 
specie, both to be valued at the time they are set apart. And 
no Court, or ministerial officer in this State, shall ever haye 
jurisdiction or authority to enforce any judgment, decree, or 
execution against said property so set apart, including such 
improvements as may be made thereon from time to time, 
except for taxes, money borrowed and expended in the im- 
provement of the homestead, or for the purchase-money of 
the same, and for labor done thereon, or material furnished 
therefor, or removal of encumbrances thereon.” It is admitted 
in the record that the plaintiff’s judgment is of older date than 
the constitutional provision above cited, securing to the de- 
fendant a homestead in his property ; that the defendant has 
not sufficient. property to satisfy the plaintiff’s judgment, 
besides the land claimed as a homestead; and the question 
presented for our consideration and judgment is, whether that 
provision of the State Constitution is a valid law as against 
the plaintiff’s prior judgment debt? How stood the law of 
this State as to the exemption of property of a judgment 
debtor from levy and sale, at the time the plaintiff’s contract 
was made, and at the time he obtained his judgment thereon 
against the defendant? The 2013th section of the Code 
declares that the following property of any debtor who is the 
head of a family, shall be exempt from levy and sale under 
the laws of this State, (to-wit :) ‘fifty acres of land, and five 
additional ones for each of his children under the age of 
sixteen years, the land to include the dwelling house, if the 
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same and improvements, does not exceed two hundred dol- 
lars, one farm horse or mule, one cow and calf, ten head of 
hogs, and fifty dollars worth of provisions, and five dollars 
worth additional for each child, beds, bedding and common 
bedsteads sufficient for the family, one loom, one spinning 
wheel, and two pairs of cards, and one hundred pounds of 
lint cotton, common tools of trade for himself and _ his wife, 
equipments and arms of a miltia soldier and trooper’s horse, 
ordinary cooking utensils and table crockery, wearing apparel 
of himself and family, family Bible, religious works and 
school books, family portraits, the library of a professional 
man in actual practice or business, not exceeding three hun- 
dred dollars in value, to be selected by himself.” It isa 
significant fact that these several exemption laws, passed at 
different times by the Legislature and embodied in the Code, 
were enacted to operate prospectively so as not to interfere with 
past contracts, as may be seen by reference to the original 
Acts. 

If there could have existed any doubt as to the vested legal 
right of the creditor to recover his demand from the debtor 
before judgment, there certainly can be none after judgment. 
“Final judgments are such as at once put an end to the 
action, by declaring that the plaintiff has either entitled him- 
self, or has not, to recover the remedy he sues for.” 3d Bl. 
Com., 398. “A contract of record is one which has been 
declared and adjudicated by a Court having jurisdiction, or 
which is entered of record in obedience to, or in carrying out 
the judgments of a Court.” Revised Code, section 2674, 
“ A judgment, (says Blackstone,) in consequence of some suit 
or action in a Court of justice, is frequently the means of vest- 
ing the right and property of chattel interests in the prevail- 
ing party. And here we must be careful to distinguish be- 
tween property, the right of which, is before vested in the 
party, and of which only possession is recovered by suit or 
action, and property to which a man before had no deter- 
minate title, or certain claim, but he gains as well the right 


_ as the possession by the process and judgment of the law. Of 


the former sort, are all debis, and choses in action; as if a man 
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gives bond for twenty pounds, or agrees to buy a horse at ‘ 
stated sum, or takes up goods of a tradesman upon an im- 
plied contract to pay as much as they are reasonably worth; 
in all these cases the right accrues to the creditor, and is com- 
pletely vested in him, at the time of the bond being sealed, or 
the contract, or agreement made; and the law only gives 
him a remedy to recover the possession of that right which 
already, in justice, belongs to him.” 2d Bl. Com., 436. If 
the right of the creditor to recover his debt from the defend- 
ant was a vested right at the time the contract was made, 
according to the general principles of the law, much more 
was it a vested right in the creditor, when he had obtained a 
judgment on that contract, conclusively establishing his legal 
right to recover the amount specified therein, and which 
judgment, under the law of this State, bound the property of 
the defendant for tts payment. The judgment creditor in this 
ease had a vested right under the law, to have and recover the 
amount of his judgment debt out of the property of the 
defendant, which was not exempt by the laws of the State at 
the time the contract was made, for his judgment created a 
lien upon that property. Can this provision of the Constitu- 
tion have a retroactive operation, so as to defeat and destroy 
that vested legal right of the judgment creditor? It is a fun- 
damental principle, that all laws should be made to commence 
in futuro, and be notified before their commencement, which 
is implied in the term “ prescribed.” 1st Bl. Com., 46. The 
Revised Code, which was recognized and adopted by the 
Constitution of 1868, declares that “laws prescribe only for 
the future; they cannot impair the obligation of contracts, 
nor generally have a retrospective operation.” The Code took 
effect as the public law of this State on the first day of Jan- 
uary, 1863, and declares, that “All rights, or obligations, or 
duties, acquired or imposed by existing laws shall remain valid 
and binding, notwithstanding the repeal or modification of 
such laws.” See sections 2 and 6 of the Code. It is a well 
settled principle of the Common Law, as ancient as the law 
itself, that a statute cannot be construed so as to have a retro- 
spective operation, and thereby divest or destroy a vested legal 
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right. Gilmore vs. Shuter, Ist Shower, 17; Couch vs. Jef- 
fries, 4th Burrows’ Rep., 2460; Dash vs. Van Kleeck, 7th 
John. Rep., 477. In the case of Dash vs, Van Kleeck, Mr. 
Justice Thompson said: “It is repugnant to the first prin- 
ciples of justice, and the equal and permanent security of 
rights, to take by law the property of one individual, without 
his consent, and give it toanother. The principle contended 
for on the part of the defendant inevitably leads to, and some- 
times sanctions such a doctrine. For if the plaintiff can be | 
deprived of his remedy already vested, with equal propriety, 
might he be compelled to refund the money, had he actually 
received it.” The principle would be the same in this case. 
If Downer, the defendant, had paid Hardeman, the plaintiff, 
the amount of his judgment debt, he might, with equal jus- 
tice and legal propriety, claim the right to have the money 
so paid by him refunded back, as to claim the legal right to 
have his property, which was bound for its payment, with- 
drawn from the reach of the plaintiff’s legal process, and 
appropriated to his own use and benefit as a homestead. The 
plaintiff has the same legal right to subject the property of 
the defendant claimed as a homestead to the payment of his 
judgment, as he would have had to retain the money, if it had 
been paid to him by the defendant. 

In Wilkinson vs. Leland et al., (2d Peters’ Rep., 654,) 
Mr. Justice Story, in delivering the opinion of the Court, 
says: “ We know of no case in which a legislative Act to 
transfer the property of A to B, without his consent, has 
ever been held a constitutional exercise of legislative power 
in any State of the Union. On the contrary, it has been 
constantly resisted as inconsistent with just principles by 
every judicial tribunal in which it has been attempted to be 
enforced.” In Wilder vs. Lumpkin, 4th Georgia Rep., 204, 
this question was fully and carefully considered by this Court. 
After examining the fundamental principles of the common 
law, and the decisions of the Courts based thereon, this Court 
held and decided that: retrospective laws, which divest pre- 
viously acquired rights, (although such as are not within the 
prohibition of the Constitution impairing the obligation of 
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contracts,) are upon the same position, as to principle, with 
ex post facto laws, and if enacted by the Legislature, will 
not be enforced by the Courts, and are void, because in con- 


flict with the fundamental principles of our Government. It 


would be a mere waste of time to attempt to illustrate more 
clearly and satisfactorily the fundamental principles of the 
law, as applicable to retroactive legislation, than is furnished 
in the report of that case. The Constitution of 1868, in 
which this homestead provision is found, declared and adopt- 
ed certain fundamental principles for the government of the 
people of this State. The first section of the first article of 
the Constitution declares that ‘protection to person and 
property is the paramount duty of government, and shall be 
impartial and complete.” The fifth section of the fifth arti- 
cle of that Constitution declares that “ the right of the people 
to appeal to the Courts shall never be impaired.” The twenty- 
sixth section of the first article of that Constitution declares 
that “laws shall have a general operation, and no general 
law affecting private rights shall be varied in any particular 
by special legislation, except with the free consent, in writing, 
of all persons to be affected thereby.” 

In view of the fact that the fundamental principles of the 
common law before cited, as well as the provisions of the 
Code, (which were recognized and adopted by the Constitu- 
tion of 1868,) forbid retrospective legislation, and in view of 
the further fact, that to take the property of one man, with- 
out his consent, and give it to another, and deny him all 
remedy in the Courts, is in violation of the fundamental prin- 
ciples as declared by that same Constitution, I am reluc- 
tant to believe that such gross and flagrant injustice was in- 
tended to be done by the first section of the seventh article, 
which makes provision for a homestead, and, therefore, we 
ought, as a Court, in all decency, to presume that it was not 
intended by the framers thereof to have a retrospective opera- 
tion, but be only applicable to such judgments as might be 
obtained on contracts made after its adoption. But a major- 
ity of this Court hold that the words “any judgment” are 
broad enough to include judgments obtained before, as _ well 











ATLANTA, JUNE TERM, 1869. 455 





Hardeman vs. Downer. 





as after, its adoption, and thus nullify and destroy the judg- 
ment creditor’s vested legal rights altogether. The practical 
effect of the decision of a majority of the Court is to conjis- 
cate the judgment creditor’s property and vest it in the 
defendant as his homestead. There can be no doubt that the 


judgment creditor had a vested legal right to have his debtor’s 


property appropriated to the payment of his debt, and which, 
in honesty and fair dealing, justly belonged to him, but under 
the construction given to the Constitution by the majority of 
the Court, that property is taken from the judgment creditor, 
without his consent, and vested in the debtor. To give to the 
first section of the seventh article of the Constitution a retro- 
active operation so as to include judgments on contracts made 
prior to its adoption, then, it is ex post facto in its character, 
and is violative of the fundamental principles of the social 
compact, as was held by this Court in Wilder vs. Lumpkin, 
before cited, and ought not to be enforced by the Courts. 
But if it was intended to embrace judgments on contracts 
made prior to its adoption, as the majority of this Court 
holds, then this provision of the State Constitution is in vio- 
lation of the tenth section of the first article of the Consti- 
tution of the United States, which declares that “no State 
shall pass any law impairing the obligation of contracts.” 
Although the Constitution of a State is its fundamental law, 
still it is a law of the State, and if any of its provisions 
impair or destroy the obligation of existing contracts, it is as 
much within the prohibition of the Constitution of the Uni- 
ted States as any other law of the State, and to that extent is 
null and void. The first section of the seventh article of 
the Constitution of 1868, not only impairs the obligation of 
contracts made prior to its adoption, but in all cases where 
the debtor’s property does not exceed in value the sum of 
three thousand dollars in specie, it destroys that obligation 
by the denial to one of the contracting parties all remedy for 
its enforcement under the laws which existed at the time the 
contract was made. In this case, the record discloses the fact 
that the defendant has not sufficient property to satisfy the 
plaintiff’s judgment, besides the land claimed as a home- 
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stead. In the 44th number of the Federalist, Mr. Madison 
denounced laws impairing the obligation of contracts as 
among those not only violating the Constitution, but contrary 
to the first principles of the social compact, and to every prin- 
ciple of sound legislation. In the case of the Planters’ 
Bank vs. Sharp et al., (6th Howard’s Rep., 319,) the Legis. 
lature of Mississippi had passed a law prohibiting the bank 
from transferring, by indorsement or otherwise, any note, 
bill, or other evidence of debt, and declared that if it should 
appear in evidence, upon the trial of any action, upon any 
such note, bill, or other evidence of debt, that the same was 
transferred, the same shall abate on the plea of the defend- 
ant, and the question in the case was, whether this Act of 
the Legislature which deprived the plaintiff, who sued upon 
a note made prior to the passage of the Act, and transferred 
by the bank, of all remedy to collect it, was within the con- 
stitutional prohibition against impairing the obligation of 
contracts. Mr. Justice Woodbury, in delivering the opinion 
of the Court in that case, says: “ When every form of 
redress on a contract is taken away, it will be difficult to see 
how the obligation of it is not impaired. If any right or 
power be left under the note by this Act after a transfer is 
made, it is of no use where it cannot be enforced and no 
benefit derived from it, but an action abated toties quoties, as 
often as it is instituted. In the mildest view a new disability 
is thus attached to an old contract, and its value and useful- 
ness restricted, and these of course impair it. One of the 
tests that a contract has been impaired is, that its value has, 
by legislation, been diminished. It is not, by the Constitu- 
tion, to be impaired at all. This is not a question of degree, 
or manner, or cause, but of encroaching in any respeet on its 
obligation, dispensing with any part of its force.” Again 
the learned Judge says, at page 328, “but where future 
acquisitions are attempted to be exonerated, and the discharge 
extended to the debt or contract itself, if done by the States, 
it must not as here apply to past contracts, or it is held to 
impair their obligation. Congress alone can do this as to 
prior contracts, by means of an express permission in the 
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Constitution to pass uniform laws on the subject of bank- 
ruptey, which laws may, in that way, be made to reach past 
obligations.” Again, at page 330, “ And if in professing to 
alter the remedy only, the duties and rights of the contract it- 
self are changed or impaired, it comes just as much within 
the spirit of the constitutional prohibition. Thus, if a rem- 
edy is taken entirely away, as here, or clogged by condition of 
any kind, the right of the owner may indeed subsist, and be 
acknowledged, but itis tmpatred; and the test, as before sug- 
gested, is not the extent of the violation of the tract, but the 
fact that in truth its obligation is lessened, in however small 
a particular, and not merely altering or regulating the remedy 
alone.” 

In the case of Curran vs. The State of Arkansas ef al., 
(15th Howard’s Reports, 304,) the constitutionality of the 
legislative Acts of the State of Arkansas were considered and 
adjudicated. The suit was instituted by a billholder against 
the Bank of the State of Arkansas to recover the value of 
the bills of the bank held by him. The State was the sole 
owner and stockholder of the corporate funds of the bank. 
Subsequently to the issuing of the bills held by the plaintiff, 
the Legislature of that State passed an Act by which a por- 
tion of the specie funds of the bank were appropriated to pay 
the members of the Legislature. Other Acts were passed 
appropriating the funds and property of the bank to the use 
of the State, whereby it became insolvent, and the question 
was, whether the State Legislature had the constitutional 
power to pass these several Acts, and whether in doing so 
the obligation of the contracts made with the billholders 
was impaired thereby. Mr. Justice Curtis, who delivered the 
opinion of the Court in that case, says, “The plaintiff was 
the bearer of bills of the bank, by each of which the bank 
promised to pay him on demand a certain sum of money. 
Of course these payments were to be made out of the property 
of the bank. By the laws of the State existing when these 
contracts were made, their bearer had the right, by legal pro- 
cess, to compel their performance by the levy of an execution 
on the goods, chattels, lands and tenements of the bank. 
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Such were these contracts and their obligations, and it would 
seem to require no argument to prove that a law authorizing 
and requiring such a corporation to distribute its property 
among its stockholders, or transfer it to its sole stockholder, 
leaving its bills unredeemed, would impair the obligation of 
the contracts contained in those bills.” Again, at page 312, 
the Court say: “In our judgment a law distributing the 
property of an insolvent trading or banking corporation 
among its stockholders, or giving it to strangers, or seizing it 
to the use of the State, would as clearly impair the obligation 
of its contracts as a law giving to the heirs the effects of a 
deceased natural person to the exclusion of his creditors would 
impair the obligation of his contracts.” Again, on page 319, 
the Court say: “If this law had only contained the first 
section, vesting the real property of the bank in the State, 
and providing no remedy by which this complainant, as a 
creditor of the bank, could reach it, we think it would have 
impaired the obligation of his contracts. True, it does not 
touch the right of action against the bank, it only withdraws 
the real property from the reach of legal process, and thus 
affects the remedy. But it by no means follows, because a 
law affects only the remedy that it does not impair the obli- 
gation of the contract. ‘The obligation of a contract, in the 
sense in which those words are used in the Constitution, is 
that duty of performing it which is recognized and enforced 
by the laws. And if the law isso changed that the means of 
legally enforcing this duty are materially impaired, the obli- 
gation of the contract no longer remains the same. ‘This has 
been the doctrine of this Court from a very early period.” 
See Van Hoffman vs. The City of Quincy, 4th Wallace 
Rep., 550, to the same point. According to the fundamental 
principles of the law, as stated by Blackstone, the judgment 
creditor in this case had an absolute vested legal right to re- 
cover the amount of his judgment debt out of the property of 
his judgment debtor, and under our law, that judgment bound 
his property for its payment, created a specific lien upon it for 
that purpose. This homestead provision in the Constitution 
of 1868 withdraws that property from the reach of legal pro- 
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cess to satisfy that judgment debt, which the Supreme Court 
of the United States, in Curran vs. The State of Arkansas, 
before cited, expressly decide cannot be done without a viola- 
tion of the Federal Constitution. 

The cases decided by the Supreme Court of the United 
States, in regard to laws impairing the obligation of contracts, 
were fully examined and reviewed in the case of Aycock et 
al., vs. Martin, 37th Ga. R., 124, and in my dissenting opinion 
in the case of Cutts & Johnson vs. Hardee, 38th Ga. R., 381. 
The legal propositions asserted and enunciated by the ma- 
jority of the Court, in the case last cited, are directly in 
conflict with the decisions of the Supreme Court of the United 
States, to which reference has already been made; indeed, 
they would seem to be, from a careful examination of them, 
wholly irreconciliable. Perhaps the decision of the majority 
of this Court in Cutts & Johnson vs. Hardee, should be en- 
titled to the greater weight, in expounding the Constitution 
of the United States, if it was not for the fact, that the 
decisions of the Supreme Court of the United States are bind- 
ing authority upon the State Courts, on that question. What- 
ever may have been said in the several cases decided in the 
Supreme Court of the United States, from Fletcher & Peck, 
down to the case of Van Hoffman vs. the City of Quincey, in 
4th Wallace, in regard to the power of States to legislate 
upon the remedy, the judgments of that Court have been 
uniform, that no State law was valid which invaded any sub- 
stantial legal right, which attached to the contract at the time 
it was made, and that if it did invade such legal right, it im- 
paired the obligation of the contract within the true intent 
and meaning of the Constitution, whether it was done under 
the pretext of regulating the remedy, or otherwise. The 
majority of this Court, in Cutts & Johnson vs. Hardee, held, 
“that the State had the undoubted right to change, modify, 
or vary the nature and extent of the remedy, provided a sub- 
stantive remedy is left to the creditor, so long as the State 
does not deny to her Courts jurisdiction of contracts.” But 
in this case the State denies all remedy to the creditor, by 
denying to her Courts jurisdiction to enforce his judgment 
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against the property of the debtor. The reasonable conclu- 
sion would have been, that the majority of the Court, in 
accordance with their ruling in Cutts & Johnson vs. Hardee, 
would have held this law of the State, which denies all remedy 
to the creditor, unconstitutional. 

But when there is a@ will to nullify this salutary provision 
of the Constitution, some way will be found to do it, and that 
way, on the present occasion, is to assume that Georgia was 
not a State in the Union at the time of the adoption of the 
Constitution of 1868; that the adoption and ratification of 
the Constitution of 1868, was the act of Congress, and not 
the act of the State, and that, therefore, the tenth section of 
the first article of the Constitution which declares that, “no 
State shall pass any law impairing the obligation of contracts,” 
has no application to Georgia as a State. When, and where, 
according to this assumed theory of the majority of the Court, 
did Congress derive the power to repudiate and confiscate the 
lawful, individual contracts of private indviduals—their pri- 
vate property. If Georgia was not a State in the Union at 
the time of the adoption and ratification of the Constitution 
of 1868, what was she? If not a State in the Union at that 
time, when did she become so? The historical records of 
the country show, that on the 9th day of July, 1778, the 
State of Georgia became a member of “The United States of 
America,” by the articles of confederation entered into on that 
day, that on the 17th day of September, 1787, the State of 
Georgia, for the purpose of forming a more perfect Union 
than that which then existed between the States, voluntarily 
entered into an executed irrevocable compact, which is famil- 
iarly known as “ The Constitution of the United States,” 
The State of Georgia then, ever since the adoption and rati- 
fication of the Federal Constitution, has, and does now, con- 
stitute an integral part of the political sovereignty of the 
Government of the United States of America. It is true, as 
stated by the majority of the Court, that the State of Georgia, 
in 1861, attempted to secede from the Federal Union, but it 
is equally true, that she failed to do so. My own views, as 
to the legal right of the State to secede from the Union, were 
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fully expressed in the case of Chancely vs. Bailey, 37th Ga. 
R., 532, and will not be again repeated here. It is said by 
a majority of the Court, that Georgia was a conquered State. 
If she was a conquered State, she was a conquered State in 
the Union, and not a conquered State out of the Union. Nor 
is it true, as asswmed by the majority of the Court, that the 
Reconstruction Acts of Congress recognized the State as being 
out of the Union, but on the contrary, she is recognized as a 
State in the Union, without any legal State Government. But 
independent of all these considerations, the Convention of 
1865 repealed the pretended Ordinance of Secession, which is 
supposed by some to have taken the State oué of the Union, 
which repealing Ordinance of 1865 was expressly re-adopted 
and confirmed by the Convention of 1868. So that there 
was no pretext for saying, that the State was out of the Union 
at the time of the adoption of the Constitution of 1868, by 
reason of the pretended Ordinance of Secession, for that had 
been repealed. Besides, it is provided in the 11th paragraph 
of the 11th article of the Constitution of 1868, that Congress 
might accept the same with “any qualifications or conditions,” 
and still the Government formed by it should nevertheless 
exist and continue as the Government of this State, which 
negatives the idea, that the adoption of the Constitution was 
the act of Congress, and not the voluntary act of the State 
Convention, which made and submitted it to Congress for 
acceptance, on the terms and conditions expressed therein. 
The Constitution of the United States is the supreme law of the 
land, and the State of Georgia, when she adopted and ratified 
the Constitution of 1868, was as much bound by its pro- 
visions as any other State in the Union, and if any one of the 
provisions of the State Constitution violate the paramount law 
of the land, the Courts are bound to declare such provisions 
contained therein, null and void. That the first section of 
the seventh article of the Constitution of 1868 does violate 
the tenth section of the first article of the Constitution of the 
United States, which declares that, “no State shall pass any 
law impairing the obligation of contracts,” when applied to 
the case of the judgment creditor as made by the record now 














462 SUPREME COURT OF GEORGIA. 





Hardeman vs. Downer. 








before the Court, is quite apparent. It comes clearly within 
the mischief which that prohibition was intended to remedy, 
In Sturgis vs. Crowninshield, 4th Wheaton, page 122, Chief 
Justice Marshall said, “The Convention intended to estab- 
lish a great principle, that contracts should be inviolable, 
The Constitution therefore declares that no State shall pass 
“any law impairing the obligation of contracts.” Those 
rules of construction, which have been consecrated by the 
wisdom of ages, compel us to say that these words prohibit 
the passage of any law discharging a contract without per- 
formance. In that same case the Chief Justice said, “ it was 
not necessary, nor would it have been safe, had it even been 
the intention of the framers of the Constitution, to prohibit 
the passage of all insolvent laws, to enumerate particular 
subjects to which the principle they intended to establish 
should apply. The principle was the inviolubility of contracts, 
This principle was to be protected, in whatsoever form it 
might be assailed. To what purpose enumerate the particu- 
lar modes of violation, which should be forbidden, when it 
was intended to forbid all?” An obiter dictum of Chief Jus- 
tice Taney, in Bronson vs. Kinzie, 1st Howard’s Rep., 315, 
has been relied on in support of the right of a State to pass 
exemption laws affecting past contracts. But when we ex- 
amine the qualifying expressions contained in the latter part 
of the opinion, at page 321, it cannot fairly be presumed 
that the Chief Justice intended to sanction that doctrine to 
the extent which is claimed. “ Mortgages, (says the Chief 
Justice,) made since the passage of these laws, must undoubt- 
edly be governed by them, for every State has the power to 
prescribe the legal and equitable obligations of a contract to 
be made and executed within its jurisdiction. It may exempt 
any property it thinks proper from sale for the payment of a 
debt, and may impose such conditions and restrictions upon 
the creditor as its judgment and policy may dictate. And 
all future contracts would be subject to such provisions, and 
they would be obligatory upon the parties in the Courts of 
the United States, as well as those in the State.” In the‘ 
State of New York, at a time when the laws were faithfully 
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and ably administered there, the case of Quackenbush vs. 
Danks was decided, in which it was held, that statutes not 
in terms retrospective, should not be construed to effect past 
transactions, especially where such construction would work 
injustice ; and that an Act to exempt certain property from 
distress and sale on execution, does not affect executions for 
debts contracted before its passage; but, if the Act admits of 
that construction, it was held to be in conflict with the pro- 
vision of the Constitution of the United States, forbidding a 
State from passing any law impairing the obligation of con- 
tracts. 1st Denio’s Rep., 128. Although this case is not 
binding authority upon this Court, it is cited for its sound 
reasoning and inflexible adherence to the fundamental prin- 
ciples of the law as applicable to the inviolability of contracts. 
In the case now before us the plaintiff’s rights under his 
judgment, are not only impaired by this law of the State, but 
are destroyed by the denial of all remedy to enforce the same 
against the property of the defendant. In other words, this 
provision of the State Constitution, according to the con- 
struction given to it by the majority of the Court, discharges 
the plaintiff’s contract without performance, which Chief Jus- 
tice Marshall says, in Sturgis vs. Crowninshield, the Con- 
stitution of the United States prohibits, and that those rules 
of construction, which have been consecrated by the wisdom 
of ages, compelled that Court to say so. Inasmuch as the first 
section of the seventh article of the Constitution of 1868 (as 
expounded by the majority of this Court,) denies jurisdiction 
to the Courts of the State to enforce any judgment, execution 
or decree against the property of the defendant set apart as a 
homestead, founded or obtained on contracts made prior to 
the adoption thereof, it is repugnant to the Constitution of 
the United States, and therefore void. The Superior Courts of 
this State have jurisdiction to enforce such contracts conferred 
upon them by the third section of the fifth article of the Con- 
stitution of 1868. By that section exclusive jurisdiction is 
given to the Superior Courts in cases of divorce, in cases 
respecting titles to land, and equity cases; and said Courts 
shall have jurisdiction “in all other cases,” except as herein- 
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after provided. The exception as to the homestead, as pro- 
vided in the first section of the seventh article, being void, 
as to contracts made prior to its adoption, as has been already 
shown, it follows that the Superior Courts have jurisdiction 
to enforce the plaintiff’s contract against the property of the 
defendant, under the laws of the State, as the same existed at 
the time the contract was made, it being one of those “ ciyj] 
cases” of which the Superior Courts have jurisdiction, by 
the ‘third section of the fifth article of the Constitution of 
1868. The first section of the seventh article of that Con- 
stitution, so far as the same relates to prior obligations and 
contracts being void, so far as it denies jurisdiction to the 
Courts to enforce them, the general jurisdiction conferred 
upon the Superior Courts “in all other civil cases” is not 
taken away or defeated thereby, and the Superior Court has 
jurisdiction to enforce such contracts, as provided by the laws 
of the State at the time such contracts were made. This ruling 
is in accordance with the fundamental principles of the Con- 
stitution of 1868, as expressly declared therein, that “ protec- 
tion to person and property is the paramount duty of Gov- 
ernment, and shall be impartial and complete.” Can it be 
said that protection to property is impartial and complete, 
when the property of one man is taken from him, and given 
to another, without his consent, and all remedy denied him 
to enforce his legal rights? Again, it is declared to be one 
of the fundamental principles in the Constitution of 1868, 
that “the right of the people to appeal to the Courts shall 
never be impaired.” How far, and to what extent, the plain- 
tiff’s right to appeal to the Courts has been impaired in this 
case, under the decision of the majority of the Court in con- 
struing the first section of the seventh article of this same 
Constitution, the record furnished the most conclusive evidence. 

But it has been said that a great necessity existed, growing 
out of the results of the war, which would justify and sanc- 
tion the violation of these great fundamental principles of 
government and constitutional law. Those who make this 
assertion should always remember that both creditor and 
debtor were equal sufferers by the calamities of the war. The 
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framers of the Federal Constitution had just emerged from 
a seven years’ war, and well knew the evils which resulted 
therefrom, and the general demoralization of society, in re- 
gard to performing their contracts. If we may believe the 
contemporary expounders of that Constitution, one of the 
main objects of those who framed it was to provide against 
and prevent the very state of things which is now attempted 
to be carried into effect by a majority of this Court. When 
they declared that “no State shall pass any law impairing 
the obligation of contracts,” and required the members of 
the legislative, executive, and judicial officers of each State, 
to be bound by oath to support it, they thought they had 
accomplished their object. It has been practically demon- 
strated, however, that they were entirely mistaken. This 
statement is made without any “ pharisaical pretensions,” but 
simply because it is the truth. It has been said that “ history 
repeats itself.” It is a well known historical fact that a cer- 
tain portion of the records of this State were publicly burnt 
with fire drawn from heaven. I have labored to the best of 
my ability to preserve and protect the records of this Court 
from a similar fate in the future. My object has been to 
faithfully perform my constitutional obligations to God and 
my country, and to keep my judicial record wntarnished. 
These are the “ incentives” which prompted me to dissent 
from the judgment of the majority of the Court in Cutts & 
Johnson vs. Hardee, and which now prompts me to dissent 
from the judgment of the majority of the Court in this case, 
Iam of the opinion that the judgment of the Court below 
should be reversed. : 


VoL, XxxI1x—30, 
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ADAM KELLY, plaintiff in error, vs. LINTON STEPHENS ¢ 
al., defendants in error. 


It appeared from the record, that in the year 1859, one Harrison had g 
judgment against Kelly, and was about to levy on and sell the land now 
in controversy, when Kelly applied to Thomas W. Thomas, who loaned 
him the money to relieve the land from sale, and took his note, se- 
cured by mortgage, which was afterwards assigned to James Thomas, 
the plaintiff’s testator, the lien of which it is now sought to enforce 
by the sale of the land, and the defendant, Kelly, claims a homestead 
in the land as against the plaintiff’s mortgage lien: Held, that the 
defendant is not entitled to claim a homestead in the land. First, 
because the Homestead Act is unconstitutional and void as against the 
defendant’s prior contracts. Second, if the Homestead Act was con- 
stitutional as to past contracts, the plaintiff’s mortgage created an 
‘‘incumbrance’’ upon the land which the defendant was bound to 
discharge before he is entitled to his homestead under that Act. The 
term ‘‘incumbrances,’’ as used in the Constitution of 1868, was there 
used in the legal sense of that word, and should receive its obvious 
legal interpretation by the Courts in the construction thereof. 


(See opinions of Brown, C. J., and McCay, J.) 


Illegality. Homestead. Before Judge ANDREWs. Hart 
Superior Court. March Term, 1869. 


Linton Stephens and Cosby Connell, as executors of James 
Thomas, deceased, foreclosed a mortgage made by Kelly on 
the 3d of May, 1859, and a mortgage fi. fa. issued accord- 
ingly, in April, 1867. Kelly had said land laid off and set 
apart as his homestead under the “ Homestead Act” of 1868. 
In February, 1869, said fi. fa. was levied upon said land, and 
Kelly stopped the sale by filing his affidavit that the fi. fa. 
was proceeding illegally, because said land had been so set 
apart. 

When the question came on for a hearing, besides the fore- 
going facts, it appeared that in 1859 one Harrison had a 
judgment against Kelly, under which said land was about to 
be sold, and to prevent such a sale, Thomas W. Thomas 
loaned Kelly the money to pay off said judgment, and took 
from Kelly his note therefor, secured by the mortgage upon 
which the present ji. fa. is founded, and that afterwards 
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Thomas W. Thomas transferred said mortgage to said James 
Thomas. 

The Court charged the jury that the Constitution of 1868, 
and the Homestead Act passed under it, could not withdraw 
said land from the lien of such pre-existing mortgage. The 
jury found against Kelly, and the fi. fa. was ordered to pro- 
ceed. Said charge and order are assigned as error. 


J. H. Skevton, E. P. Epwarps, for plaintiff in error. 


A. T. AKERMAN, for defendant in error, contended that 
even if the Homestead Act would retroact, the facts of this 
case rendered said land subject to the fi. fa. under the said 
Act. 


WARNER, J. 


The facts in this case are, that in the year 1859, one Har- 
rison had a judgment against Kelly, who was the owner of 
a tract of land in Hart county. Harrison was about to levy 
his execution on Kelly’s land in satisfaction of his judgment, 
when Kelly, the defendant in fi. fa., borrowed of Thomas 
W. Thomas the money to pay off said execution in satisfac- 
tion of the judgment, and executed his note to Thomas, as 
well as a mortgage upon the land, to secure the payment 
thereof. Subsequently Thomas W. Thomas assigned the note 
and mortgage to James Thomas, the plaintiff’s testator, who 
foreclosed the mortgage, and levied the mortgage fi. fa. on the 
land to satisfy the same. Kelly had a homestead laid off on 
the land, as provided by the Constitution of 1868, and the 
Act of the Legislature enacted to carry into effect that pro- 
vision of the Constitution, and claimed that his land was 
exempt from sale under the provisions of the Homestead 
Act. On the trial of the case in the Court below, the Court 
charged the jury,’ “that the Constitution of 1868, and the 
Homestead Act passed under it, could not withdraw said land 
from the lien of such pre-existing mortgage.” This charge 
of the Court is assigned as error. 

This Court is wnanimous in its judgment affirming the 
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judgment of the Court below, but for different reasons, ] 
shall state my own reasons only for affirming the judgment, 
First, because the Homestead Act is unconstitutional and 
void as against the defendant’s prior contracts, for the reasons 
stated in my dissenting opinion in the case of Hardeman vs, 
Downer, decided during the present term of the Court. 
Second, if the Homestead Act was constitutional as to prior 
contracts, the plaintiff’s mortgage created an “ incumbrance” 
upon the land which the defendant is bound to discharge 
before he is entitled to his homestead in the land under that 
Act. What isan incumbrance? Webster defines an encum- 
brance to be “a legal claim on an estate for the discharge of 
which the estate is liable.” Bouvier defines an incumbrance 
to be “ An embarrassment of an estate or property so that it 
cannot be disposed of without being subject to it. A mort- 
gage, a judgment, a lien for taxes, are examples of incum- 
brances.” Ist Bouvier’s Law Dictionary, 513. The fourth 
section of the Revised Code declares the rule that shall goy- 
ern the construction of all statutory enactments in this State, 
First. “The ordinary signification shall be applied to all 
words except words of art, or connected with a particular 
trade or subject matter, when they shall have the signification 
attached to them by experts in such trade, or with reference 
to such subject matter.” Now if we construe the word “ in- 
cumbrances,” as used in the Constitution providing fora 
homestead, either in its ordinary signification as defined by 
Webster, or according to its legal definition as defined by 
Bouvier, it will include mortgages and judgments, for mort- 
gages are liens created upon the land by the act of the parties, 
and judgments are liens created upon the land by daw, and 
both are “incumbrances,” for the discharge of which the 
land is liable. If the mortgage or judgment is an incum- 
brance upon the land at the time of setting apart the home- 
stead, then it may be enforced, for the removal of “ incum- 
brances”’ constitutes one of the exceptions. The plaintiff’s 
mortgage in this case being an incumbrance upon the land, 
before and at the time the homestead was set apart, he had 
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the legal right to enforce it under the provisions of the Home- 
stead Act. 

Iam aware that a majority of this Court, in the case of 
Chambliss vs. Phelps, decided during the present term, held, 
that the Court had no jurisdiction to enforce an execution 
issued upon a judgment to foreclose a mortgage made before 
the adoption of the Constitution of 1868, against the home- 
stead claimed by Chambliss. Having dissented from the 
judgment of the Court in that case, I have not been able to 
perceive any difference in principle, between Phelps’ legal 
right to enforce his mortgage against Chambliss’ homestead, 
and the plaintiff’s legal right to enforce his mortgage against 
Kelly’s homestead, in this case. Both mortgages were exe- 
cuted prior to the adoption of the Constititution of 1868, and 
both were incumbrances on the land claimed as a homstead. 
As I understand the ruling of the majority of the Court in 
the case of Chambliss vs. Phelps, if Harrison had retained his 
judgment lien in full force upon Kelly’s land up to this time, 
he could not have enforced it against Kelly’s homestead, and 
if Harrison could not now enforce his judgment lien against 
Kelly’s homestead, if he had continued to hold it, in what 
better condition is Thomas W. Thomas, and those claiming 
under him, than Harrison would have been? Kelly bor- 
rowed the money from Thomas, paid off Harrison’s judg- 
ment, gave his note for the money, and executed a mortgage 
on the land to Thomas. Thomas, and those claiming under 
him, certainly have no higher or stronger legal or equitable 
claim to enforce their lien or incumbrance than Harrison, to 
whose rights they were subrogated. In fact, the inenmbrance 
taken by Thomas on Kelly’s land was inferior in dignity to 
that held by Harrison on his land, and yet the majority of 
the Court held, that Harrison could not have enforced his 
incumbrance against the homestead, nor can Phelps enforce 
his incumbrance against the homestead, but that the plaintiffs 
in this case can enforce their mortgage incumbrance against 
Kelly’s homestead ; which ruling, in my judgment, is right, 
but I cannot see any difference in principle between Phelps 
and Chambliss, and this case. Both were incumbrances 
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created by the mortgage on the land claimed as a homestead 
prior to the adoption of the Constitution, and both ought to 
be discharged as incumbrances thereon. 

Let the judgment of the Court below be affirmed. 


McCay, J., concurring, wrote no opinion. His reason 
propounded from the bench was as follows: “ An execution 
founded ona debt contracted for the purpose of paying a 
judgment about to sell the land, is within the exceptions to 
the constitutional provision securing to the family of a debtor, 
a homestead ; it is an execution founded on a debt contracted 
for the removal of an incumbrance, and comes within the ex- 
press exception of this Act.” 


Brown, C. J., concurred as follows : 


1. The first section of the seventh article of the new Con- 
stitution of this State is retroactive as well as prospective, 
and denies jurisdiction to the Courts to enforce any judgment, 
decree or execution heretofore or hereafter rendered against 
the homestead, except as therein excepted. 

2. The exceptions are also retroactive as well as prospec- 
tive, and the Courts have jurisdiction to enforce a judgment 
rendered upon a debt contracted prior to the adoption of the 
Constitution, for money lent to remove an incumbrance from 
the land now claimed as a homestead. 











—ee 





ATLANTA, JUNE TERM, 1869. 471 


Pope vs. Garrard. 








Henry C. Pore, plaintiff in error, vs. W. U. GARRrarp, 
executor, defendent in error. 


1. By section 2267 of the Revised Code it is declared, ‘‘ The destruction 
of a tenement by fire, or the loss of possession by any casualty not 
caused by the landlord, or from defect of his title, shall not abate the 
rent contracted to be paid.’’ Held, Under this section of the Code, 
and under the former rulings of this Court, if the premises rented are 
destroyed by fire during the term, the tenant, under an ordinary rent 
contract, is liable for the payment of rent for the full period for which 
he rented. 

2. Where a room in a building was rented for a drug store for one year, 
and three notes were given at six, nine and twelve months for the rent, 

; and the building was burnt down a little before the end of six months, 
the tenant is liable for the payment of the two last notes as well as the 
first. 

3. The counters and drawers in a drug store placed there by the land- 
lord, and rented in their place with the store, are fixtures, which the 
tenant has no right to remove, and if the building is burnt and they 
are saved by the tenant, they are the property of the landlord, and he 
has the legal right to dispose of them as hethinks proper. The tenant 
has no right to remove them to another store rented from a third 
person. js 

4, The fact that the landlord has the building insured does not change 
the rights or liability of the tenant. McCay, J., dissents. 


Landlord and tenant. Before Judge WorRILL. Musco- 
gee Superior Court. November Term, 1868. 


This was complaint on the following note, begun 15th 
August, 1867. 


$137 50. Co.umBus, Ga., December 22d, 1866. 


On or before the first day of July, 1867, I promise to pay W. U. Gar- 
rard, executor, the sum of one hundred and thirty-seven dollars and 
fifty cents, for store rent. Hewry C. Porr.”’ 


Plaintiff introduced the note and closed. Pope testified 
to these facts: He rented from the payee a room for a drug 
store, in the “St. Mary Building,” which had other rooms 
and apartments. The store-room contained counters and 
drawers, which were rented with it. Pope made three notes, 
one for half the rent, due the 1st of April, 1867, one for the 
third quarter’s rent, (which is the one sued on,) and one for 
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the balance, due 1st of October, 1867. On the night of the 
24th of March, 1867, said building was burned down. Pope 
saved the counters, putting them in the street, and the drawers 
elsewhere, for safety. He had the counters watched Sunday 
to keep them from being injured, and intended removing 
them on the next day. On that day plaintiff, without Pope’s 
knowledge or consent, took possession of the drawers and 
counters, On the 1st of April, 1867, Pope paid the first 
note, had gotten another store, and told Garrard he would 
want the drawers and counters. The use of the drawers and 
counters was worth as much as was the store-room alone, 
because the room could not be used as a drug store without 
such. He denied consenting that plaintiff should sell the 
counters and drawers, he said he might have told the car- 
penter to go and examine them so as to make similar ones 
for the new store. When he paid the first note he received 
from Garrard pay for some of the drawers which he, Pope, 
had put into the Garrard Store. 

The party who was watching the counters testified as fol- 
lows: He told Garrard’s servant, when he came to take 
them, that Pope would need them; the servant replied that 
he was moving them to a safer place. He did not think the 
Garrard store would have rented for more than $100 00 per 
annum without said counters and drawers. He was asked 
the value of the use of said furniture on the burnt premises 
during the time, but the Court would not allow him to 
answer. He did not recollect Pope’s sending any one to 
Garrard to buy the furniture. He was asked if Garrard had 
not admitted to him that he, Garrard, had received the full 
insurance for said building. Upon objection made, the Court 
refused to allow the question answered, but said he would 
hold the matter under consideration. Before the cause was 
submitted to the jury, counsel for Pope stated to the Court 
that plaintiff’s attorneys were willing to admit that plaintiff 
had received $10,000 009 for insurance on said building, if 
the Court held that that fact was admissible. The Court 
would not admit it. 

In rebuttal, the carpenter, who fitted up the new store, 
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testified that Pope told him to examine Garrard’s counters 
and drawers, that he might make others like them, and he 
thought Pope told him that perhaps he could buy those from 
Garrard. He examined them, saw the owner of the new 
store, and had authority from him to buy them from Gar- 
rard, and did buy them on the 28th of March, 1867. Gar- 
RARD testified that after he took possession of said furniture 
Pope told him that the carpenter wished to see him about 
getting it, and he told Pope to send the carpenter to him. 
The carpenter came and bought them. Garrard did not 
recollect what the furniture cost him. 

Pope’s counsel requested the Court to charge the jury: 

Ist. That if the proof showed that the plaintiff took and 
carried away the drawers and counters, without the knowl- 
edge and consent of the defendant, and against his will, and 
appropriated them to his own use, and that they were a part 
of the premises, before the fire, rented for the year, future 
rent ceased. 

2d. That taking and carrying away of the counters and 
drawers in the manner testified to, if rented for the year with 
the room, if not a constructive eviction, (of which the jury 
must judge) might be an abandonment of the contract, and in 
this case future rent ceased. 

3d. That if the proof did not show an actual or construc- 
tive eviction, nor an abandonment of the contract, yet the de- 
fendant had a right to recoup damages sustained by any 
unauthorized appropriation of part of rented property by 
plaintiff, of which the jury could judge. 

4th. That if the proof showed that the store-room was de- 
stroyed before the term commenced, for which the note sued 
on was given, plaintiff could not recover. 

5th. That if the proof showed that the property burnt was 
fully insured, and that the part saved was sold by the unau- 
thorized act of plaintiff, future rent ceased. 

The Court refused so to charge, but charged that when a 
house, or room composing an apartment of a house having 
many rooms, is consumed by fire, the landlord has the right 
to take possession of and appropriate all the fixtures and fur- 
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niture rented with the house or room, saved from the fire, 
immediately and the tenant has no further interest therein, 

The verdict was for the plaintiff for the amount of the 
note sued on, and a new trial was moved for upon the 
grounds that the Court erred in rejecting the evidence as to 
insurance, and in refusing to charge as requested, and because 
the verdict was contrary to equity and good conscience under 
the testimony. The Court refused a new trial, and error is 
assigned on each of said points. 


JAMES M. Russet, for plaintiff in error, furnished no brief 
to the Reporter. 


Moses & GARRARD, contra, said the destruction of the 
building did not stop the rent. White vs. Molyneaux, 2 
Kelly, (Ga. R.,) 124; Alexander vs. Dorsey, 12th Ga. R., 
12; Washburn on Real Property, 346; Lyon vs. Gordon, 
35th Eng. C. L.-R., 201; Hallett vs. Wylie, 3d John. R., 
44; Fowler e¢ al. vs. Bott et al., 6th Mass. R., 68; Holz- 
appel vs. Baker, 18 Vesey, Jr., 115; Irwin’s Code, section 
2267. The evidence of payment of insurance was inadmis- 
sible: Leeds vs. Chatham, 1st Simon’s Ch. R., 146; Belfour 
vs. Weston, 1 T. R., 312; Washburn on Real Property, 347; 
Magan -vs. Lambert, 9th Kinnie’s L. Com., 149. There 
being no evidence of insurance he could not charge the 5th 
request: 7th Ga., 495; 8th, 114; 11th, 286. The counters 
and drawers were not fixtures: Taylor’s L. and T., section 
544; Irwin’s Code, sections 2192-3; Chitty on C. 5 Am. 
Edit., 361. Pope had only an usufruct had they been fix- 
tures: Irwin’s Code, sections 2253-4-5 ; Taylor’s L. and T., 
554; Tarrant vs. Thompson, 5 B. and Ald., 826; Grady’s 
L. of Fixtures, 201, 204; Chitty on C., 5th Am. Edit, 363; 
Davies vs. Carnott, 1st Price (Exchequer) R., 53 ; nor could 
Pope remove them: Taylor’s L. and T., 544; Irwin’s Code, 
section 2255. Fixtures severed belong to the landlord: 
Bacon’s Abr. (N.) Trover; Tarrant vs. Thompson, ante: 
Davies vs. Carnott, ante; Higgins vs. Mortimer, 6th C. and 
P., 616. The verdict was not unequitable: Leeds vs, Chat- 
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ham, ante, Holzappel vs. Baker, ante, Story’s Equity Juris- 
prudence, volume 1, section 102. 


Brown, C. J. 


1. In this case Mr. Pope rented from Garrard, as execu- 

tor, a room in a building in the city of Columbus, with the 
counters and drawers in it, for one year, for a drug store, and 
gave three notes for the rent, the first note for the first half of 
the rent, and the other two, each for a quarter’s rent. Just be- 
fore the expiration of the second quarter, the building, includ- 
ing the room so rented, was destroyed by fire, and the question 
is, was Pope liable to pay the two last quarters’ rent? We 
think the rule which fixes his liability is well settled in this 
State by section 2267 of the Revised Code, and by the de- 
cisions of this Court in White et al., vs. Molyneux, 2 Ga., 
124, and Alexander vs. Dorsey, 12 Ga., 12. 
_ 2. But it was urged that he was not liable for the payment 
of the two last notes, as the house was destroyed before the 
commencement of the third quarter, for which it is insisted 
the first of the two last notes was given. ‘The renting was 
for a year, and the notes were given in accordance with the 
contract, by which payments were to be made at fixed periods 
during the year. If the tenant did not intend to be liable 
for the rent for the remainder of the year, in case the prem- 
ises were destroyed by fire, he should have protected himself, 
when the contract was made, by proper stipulations to that 
effect. Having failed to do so, and having rented for a year, 
and bound himself to pay the rent by installments, he is 
liable for the whole. 

3. The evidence shows that the store-room was finished off 
by the landlord with proper counters and drawers for a drug 
store, and that these were rented with the room. They were 
put there by the landlord, and not at the expense of the 
tenant. They were connected with the realty. They were 
fixtures, and not personal property. When the contract was 
made, the tenant doubtless understood that they went with 
the room, and formed an important part of it, See Revised 
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Code, sections 2192, 2193. These counters and drawers were 
saved by the efforts of the tenant when the house was 
destroyed, and he claims that he had a right to remove them 
to another store rented by him from a third person, and there 
to use them till the end of his term. In my opinion he had 
no such right. When they were severed from the realty, and 
saved, no matter by whom, they became personalty, and 
remained the property of the landlord, and he had the right 
to use or dispose of them as he thought proper, (Revised 
Code, 2194,) and the tenant had no right to remove them to 
a house rented from another landlord, and use them there, 
The fact that the tenant saved them from destruction excites 
our sympathies in his favor, but it in no way affects the legal 
rights of the parties. We are not at liberty, in this litiga- 
tion, to adjust the natural equities between these parties, We 
are to determine what are their legal rights. , 

It is insisted, however, that as the tenant had rented the 
store-room for the year, and the counters and drawers formed 
part of it, he was entitled to remove them to another place, 
and use them as he thought proper during the remainder of 
his term. If this position be tenable, it would have been 
equally so if the house had not been destroyed. Will it be 
contended that the tenant had the right, so soon as he rented 
the store, to take out the counters and drawers placed there 
by the landlord, and remove them from the lot, and use them 
disconnected with the premises for theterm? I suppose not. 
If he did not have the right before the burning, how did he 
acquire it afterwards ? 

While the counters and drawers, as ine, formed part 
of the store-room as long as they remained in it, and were not 
severed from it, they were but the incidents to the thing 
rented, and were only intended by the parties to be used in 
connection with it. When the store-room, which was the 
principal thing in the contract, was destroyed, and they were 
disconnected and taken from it, they became personalty, and 
ceased to be part of it. Having become the personal prop- 
erty of the landlord, and the tenant’s interest in them having 
eeased, he had the right to dispose of them as he pleased, 
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without consulting the tenant. With as much legal propri- 
ety could the tenant have claimed the right to take up the 
plank from the floor of the room, or the ceiling, and remove 
them to another room on lands not belonging to the landlord, 
and use them there during his term. 

Under the decision in 12th Georgia Reports, 12, above 
cited, which I consider sound law, the defendant did not rent 
the land upon which the house stood. He only rented the 
room in the house. He had only the usufruct in the room, 
and when the room was destroyed, his interest in the prem- 
jses ceased, and the landlord had the right to re-enter, and 
re-build, or otherwise dispose of the premises before the expi- 
ration of the term for which the tenant rented the room, 
without any violation of the rights of the tenant. 

4, The only remaining question relates to the insurance. 
And I am satisfied that the Court did not err in rejecting the 
evidence on that point. The fact the landlord has, at his 
own expense, protected his interest in the building by insur- 
ance in no way affects the rights or liabilities of the tenant, 
who has taken no such precaution as to his own interest. See 
the authorities cited above by counsel for defendant in error. 

It is considered and adjudged by the majority of this Court 
that the judgment of the Court below be affirmed. 


WaRNER, J., concurred, but furnished no opinion. 
McCay, J., dissenting. 


’ Thave not been able to give my assent to the judgment of 
the Court in this case. The proof was conclusive that the 
fixtures were a material part of the property rented. In- 
deed, in the nature of the case, the fixtures of a drug store, 
the drawers, shelves, etc., are a large part of the considera- 
tion, the room being wholly unfit for the business without 
them. At the fire, though the house was destroyed, the fix- 
tures were, by the energy of the tenant, saved. It seems to 
me that there is neither justice nor law in permitting the 
landlord to resume control of these fixtures, and yet make 
the tenant pay the rent. In this way the landlord clearly 
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gets pay during the rest of the year twice for his fixtures, 
It may be that by the strict terms of the contract the tenant 
has no legal right to take the fixtures off the premises, but it 
is equally true that by the terms of the contract the landlord 
lord parted also with the right to use them for the year. One 
has as much right to move them off the premises as the other, 
By misfortune it has happened that they can be of no use to 
either on the premises, In my judgment, under such cir. 
cumstances, true equity would permit the tenant to take 
them until his term is out. At any rate, they are his for the 
year, and if the landlord, against the tenant’s consent, has in 
fact gotten the use of them, I think he ought to account to 
the tenant for the value of that use, and the defendant 
ought to have been permitted to recoup against the rent 
that value. 

I am not sure either, under ow law, which makes it the 
landlord’s duty to keep the premises in repair, that under the 
circumstances of this case, considering the time of the year, 
and the fact of the insurance, that the landlord ought to 
recover at all, after a reasonable time had elapsed for him to 
repair, and he had failed to do it, but as that point was not 
insisted on at the trial, I do not put my dissent upon it. 
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Executors oF E. H. Apams, plaintiffs in error, vs. ADMIN- 
ISTRATOR OF ELIAB JONEs, defendant in error. 


’ 

When a bill was filed, alleging fraud in the conveyance of land and other 
property, praying for an account and decree against the defendant: 

Held, 1. That the allegations in complainants’ bill made a case of fraud, 
on the trial of which parol evidence was admissible to prove the 
fraud, and thereby raise an implied trust in favor of Jones and his 
family. 

2. The alleged widow of the intestate, and his son, were competent wit- 
nesses for the complainant on the trial of the cause, under the 3798th 
section of the Code. 

3, In the discretion of the Chancellor, compound interest may be charged 
on 4 final settlement with an implied trustee, who fraudulently obtains 
possession of the property, as well as against a trustee appointed, who 
rightfully obtains possession of the property, as provided by the 
2562d section of the Code; the former comes within the reason of the 
rule prescribed for the latter. 

4, Seven years’ absence of Jones, without being heard of, was presump- 
tive evidence of his death, and authorized the Ordinary to grant letters 
of administration on his estate; and although that presumption might 
have been rebutted by evidence on the trial, still the letters of admin- 
istration were conclusive, on the trial of this case, as to that fact, in 
the absence of any evidence rebutting that presumption. 

5: In view of the facts contained in this record, the defendant is not 
protected by the Statute of Limitations, nor by the equitable bar of 
lapse of time. 

6. The Court charged the jury that ‘‘ when the answer is contradictory 
in itself, or contradicted by other evidence, the jury are not bound to 
give credit to any portion of it:’’ Held, that this charge of the Court 
was too broad in the latter portion of it; that it should have been left 
to the jury to determine what credit they would give to the answer, or 
to any part thereof, without any intimation from the Conrt: they were 
the exclusive judges as to the credit to be given to the answer of the 
defendant, in view of the facts contained and stated therein. 


Equity. Trust. Wife as witness. Before Judge CoLE. 


Macon Superior Court. September Term, 1867. 


On the 16th of June, 1860, Felix A. Johnston, adminis- 
trator of Eliab Jones, deceased, late of the county of Dooly, 
in said State, by his bill made the following averments: Said 
intestate was, in his life-time, possessed of considerable estate, 
both real and personal, consisting of certain lands, negroes, 
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stock, growing crops, furniture and farming utensils, of the 
value of twenty-five thousand dollars, as will more fully 
appear by copy-deeds and bill of particulars attached, in his 
own right and title, and was indebted but a small amount, if 
anything, and no judgments, liens, or mortgages or other 
incumbrances, or if any, but a small sum, were hanging over 
his estate. 

In July, 1849, it was alleged and charged that Jones was 
guilty of a crime that would subject him to a great trouble 
and expense, and perhaps to pains and penalties, if not to the 
penitentiary. While he was the subject of the terror and 


’ fears which the charges made against him produced upon his 


mind, and was thus wholly disqualified from transacting any 
business and laboring under great mental anguish and dis- 
tress and desirous of leaving the State, he applied to several 
persons for the purpose of procuring necessary funds for 
doing so, as well as to arrange for the payment of the several 
amounts of debts he owed, to protect his family from being 
harrassed, and his property from being attached or levied on 
after his absence, and while thus situated, he was induced by 
one Ezekiel H. Adams, of the county of Macon, in said 
State, under the pretence of great friendship and sympathy 
for Jones and his family, but with the real intent and desire 
to defraud him, to make and execute certain deeds and titles 
to said Adams, to the following lots and parcels of land, as 
will fully appear by the copy-deeds attached, to wit: Lots 
Nos. 98, 126 and 127, each lot containing two hundred and 
two and one-half acres, and ninety-six and one-half acres 
of lot No. 129, and seventeen nine-tenths acres of lot 
No. 130, all in the first district of said Dooly county, said 
lots and fractional lots containing, in the aggregate, seven 
hundred and twenty-one and nine-tenths acres of valuable 
and well-improved land, together with the growing crops of 
cotton, corn, wheat, oats, etc., on said land. Said intestate 
had purchased of one William W. McLendon, of the county 
of Dooly, lot of land No. 128, in the first district of Dooly, 
containing two hundred and two and one-half acres, at and 
for the price of seven hundred dollars, and held the bond for 
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titles to said last mentioned lot, and had paid said McLendon 
one hundred dollars in part of the purchase price, and said 

intestate was induced at the same time, and under the same 

mental excitement, and same promises of said Adams, to 

transfer said bond for titles to said last mentioned lot of land 

to said Adams, and said McLendon, on the 20th of Septem- 

ber, 1849, in accordance with the said bond, and the transfer 

thereon, made and executed to said Adams, a deed in fee 

simple to said lot of land. Said intestate, on the said 16th of 
July, 1849, did also sell and convey to said Ezekiel H. 

Adams the following negroes, to wit: Ann, a woman, then 

about nineteen years of age, and her child, of the value of 
one thousand two hundred dollars, and Meranda, a girl, aged 
about eighteen years, and of the value of one thousand dol- 
lars. The crop of cotton made in the year 1849, on the said 

land, was of the value of one thousand dollars, the corn crop 

was of the value of three hundred dollars, there were seventy 
bushels of wheat, of the value of one hundred dollars, 

seventy head of sheep, the value of one hundred dollars, 

seventy head of hogs, of the value of three hundred dollars, 
secretary, tables and furniture, of the value of three hundred. 
dollars, plantation tools, of the value of fifty dollars, one lot 
of carpenter’s tools, of the value of fifty dollars, two mares, 
of the value of fifty dollars each, a yoke of oxen and cart, 
of the value of sixty dollars, sixty head of cattle, of the 
value of four hundred and eighty dollars, and large afount 
of notes, accounts and claims against various persons, the 
amount and parties unknown to complainant, but amounting 
to two thousand dollars, or other large sum. The value of 
land, crop and stock, and furniture and negroes, together 
with the land, was of the aggregate value of sixteen thousand 
three hundred and thirty dollars, which the said Adams, 
operating upon the fears and anxieties of said Jones, as well 
as through false and fraudulent representations, that the said 
criminal charge did greatly endanger the said Jones, as well 
as under the false pretence of assisting the family of said 
Jones, by these false, fraudulent and wicked devices, which 
said Adams so well knew how to manage, did induce said 
Vou, XxxIx—31. 
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Jones, for the inadequate sum of one thousand dollars cas), 
advanced to the said Jones, to convey the right and title to 
the whole of the property and effects above set forth, to said 
Adams, under the false and deceptive promise, on the part of 
said Adams, that if Jones would leave the State, he, Adams, 
would pay the debts of Jones, amounting to five or six hun. 
dred dollars, reimburse himself the amount of one thousand 
dollars, which he had advanced to Jones, and then sell and 
dispose of all the property set forth and described in this bill, 
and pay over, the same to Jones and his family. 

Said conveyances, sales and transfer of all the above de- 
scribed property, by Jones to Adams, were made without any 
other consideration than that set forth and described, and for 
no other purpose than to enable Jones to leave the State, as 
he was persuaded and urged to do by said Adams. 

Adams, better to conceal his purposes, induced and per- 
suaded Jones to remove to his (Adams’) house, used every 
artifice which his tact could suggest, and device which his 
ingenuity could invent, to exaggerate the crime with which 
Jones was charged,.to magnify the excitement against him, 
and to increase his fears and excite his apprehensions in 
every possible way, by keeping Jones concealed from his, the 
said (Adams’) family, by refusing the visits of any of the 
family of Jones, by calling in legal counsel under the pre- 
tence of consulting for the benefit of Jones. 

Adams advised and persuaded Jones to make and execute 
to him absolute and unconditional deeds and bills of sale to 
all the above property set forth and described under the false’ 
and fraudulent pretence that it would enable the said Adams 
the better to sell and dispose of the said property for the use 
and benefit of Jones and his family. But for the great con- 
fidence reposed by Jones in Adams, and his repeated promises 
and assurances that he, (Adams,) would sell the property, 
and after paying the just debts of said Jones, and reimburs- 
ing himself the amount advanced to Jones, and the interest 
thereon, would faithfully, fairly and honestly turn over all 
assets arising from the sale of said property, of every kind 
whatsoever, to the said Jones, and but for this promise, on 
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the part of Adams, and the great and controlling influence 
Adams exercised over the mind and feelings of Jones at the 
time, Jones never would have executed the said deeds and 
pills of sale, nor turned over or delivered to Adams the 
negroes, stock, furniture, crops and provisions. It never was 
agreed to or understood by and between Adams and Jones, 
that said sale and conveyance was made or executed upon any 
other terms, or for any other purpose than as above set forth. 

Jones, in his lifetime did, and since his death, complainant 
has repeatedly applied to Adams to come to a full and fair set- 
tlement, and after deducting his expenses and trouble, the debts 
of Jones, and the amounts due, which Adams had advanced 
to Jones, and the interest thereon, to account to and with 
complainant for the balance of the assets in his, Adams’, 
hands, Adams absolutely refuses to comply with such re- 
quest, and at times pretends that said sale’and conveyance 
was absolute and unconditional, at other times that he has 
accounted to and with Jones, pertaining to all the matters and 
things set forth, at other times that the whole of the assets 
were absorbed in the payment of the debts of Jones, at other 
times pretending that Jones is not dead, and that he is ready 
to account to and with Jones, all matters and things pertain- 
ing to said sale and delivery. 

There were interrogatories as to each of the foregoing state- 
ments with a prayer that each be fully answered, and besides 
the prayer for subpena and general relief, a prayer that said 
defendant answer the premises, and that an account may be 
taken of what is due to said defendant in respect of the loan 
of one thousand dellars or other sum, and the interest due 
thereon, and of the debts of Jones paid by Adams, and the 
interest due thereon, and that upon the payment of the said 
several sums, said defendant be decreed to account for the 
annual rents of the land, the hire of the negroes, and the 
proceeds and value of the personal and perishable property 
that went into his hands belonging to Jones, to reconvey to 
complainant the said Jands and negroes so bargained and 
sold by Jones to Adams, or that Adams be decreed to account 
to and pay over to him the present value of the lands and 
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negroes, together with the rents of the lands and hire of the 
negroes, and value of the other property, sold and conveyed 
by Jones to Adams, after deducting therefrom the amoun; 
loaned by Adams to Jones, and the interest thereon, and the 
debts paid by Adams outstanding against Jones, and the 
interest thereon, and that Adams be allowed to retain such 
reasonable compensation as shall seem proper for his expense 
and trouble in managing said property. 

Attached to the bill as exhibits, were a copy of a deed from 
Jones to Adams for said first mentioned lots, dated the 16th 
of July, 1849, for the expressed consideration of $2,500 00, 
and a deed from McLendon to Adams for lot Number 128, 
dated the 20th of September, 1849, for the expressed con- 
sideration of $625 00, both in the usual form, and a state 
ment of the personalty sold by Jones to Adams as follows: 


ies GEC a Ci iscissitsiss <scnsinicesemenienrorvees $1,000 00 
NE os Soca asic vita ene sin “eae emaetaties 200 00 
NE ics deka candenecsbbaeriancweenneres 100 00 
ST ELIS OT EET TD REPT 480 00 
DO TE AE i onsen csccinn coneseccssseustsnvecoccsioes 100 00 
Te OE Rove stn csinintin acces sie ciignnatasieneres 300 00 
Secretary, Tables and Furniture............ ‘neeaeewees 300 00 
Ne irs sas sacapisssasvncstbiiecmmannnaines 50 00 
Lotiof Carpenter’ Toole,.........ccccccsscssesssccceceses 50 00 
Dy cnchinctniasinnikarcisionissiein ceaeeiweioxeon 100 00 
Negro Woman, Ann, and child............c.cseceeeees 1,200 00 
Degro Woman, Meranda. ...0+....00000000+seseenesecess 1,000 00 
a scien inet cninsiis sites’ eeresinnnne censeem 50 00 

$4,930 00 


The defendant plead that he had been in the peaceable, 
quiet, uninterrupted possession of said lands and slaves con- 
tinuously and adversely since the 16th of July, 1849, control- 
ling them as his own, and complainant was thereby barred. 
He also at the same time filed his answer, in which wasa 
demurrer to the bill. Subsequently, he filed a separate de- 
murrer on the same grounds, to-wit: because there was no 
equity therein; because it does not appear therein that Jones 
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is dead or, if he be, when he died; because, by its face, com- 
plainant is barred by lapse of time; because said conveyances 
were absolute, and for the considerations therein expressed. 
No action appears to have been taken on this demurrer. 

He answered that he did not know whether Jones was 
dead, and insisted on proof of the death and its date. He 
admitted that Eliab Jones, on the 16th of July, 1849, owned 
such property as was described in the bill, in Dooly county, 
but said it was not worth $25,000 00, or any such large 
sum. He said Jones was considerably embarrassed, suits 
were pending against him, and he could not pay his debts 
without selling his property. He admitted that Jones was 
charged with a crime of the troublesome and dangerous char- 
acter charged, but denied that Jones was thereby disqualified 
from attending to any business. He admitted that Jones 
wished to leave the State, and averred that he applied to 
several persons for funds necessary for that purpose, as well 
as to pay his debts, protect his property from attachments, 
and to protect his family in his absence; that Jones volun- 
tarily applied to him twice or thrice to get him to buy his 
property ; that fearing Jones was in debt overwhelmingly he 
refused at first, but finally, at Jones’ solicitation, he abso- 
lutely bought said property, for the consideration recited in 
said deed, ete., which was actually paid; that he paid Jones 
$100 00 for the crop; that he paid him $100 00 which he 
had paid McLendon, took the bond, paid $625 00, balance 
due to McLendon, and took from him said deed. He said 
he bought Ann, about nineteen years old, and her child, and 
Melinda, (called Meranda in the bill,) about eighteen or 
twenty years old, the woman and Ann’s child, then worth 
$1,000 00 or $1,200 00, and paid Jones therefor $1,000 00. 
He denied that the cotton crop was worth $1,000 00 or 
the corn crop $300 00, or that there were seventy bushels 
of wheat, admitted he got seventy sheep worth $70 00, 
about forty hogs worth $80 00, about forty cattle worth 
$135 00, furniture worth $50 00, and plantation tools worth 
$10 00, and a yoke of oxen worth $50 00, and a note for 
$100 00, and collected it. He denied getting any carpen- 
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ter’s tools except a saw, plane and square, all old, and of but 
little value. He denied getting the mares, said there was 
one mare and colt, which Jones’ son took. He said he paid 
Jones for all these things except as stated hereafter ; that 
property was then low, and all of said property was, at the 
date of the sale, worth not more than $6,000 00 or $7,000 00, 
He said that Jones was of sound mind and capacity, and the 
trading was bona jide and made without any of the fraudu- 
lent practices or purposes charged, and in this wise: Jones 
urged and solicited Adams to advance to him $1,050 00, a 
horse and buggy to be taken in part payment of the $1,050, 
and to pay his, Jones’ debts, which he, Jones, then and there 
represented to be not more than from $3,300 00 to $3,500 00 
dollars, and agreed, in case Adams would advance to him 
the $1,050 00 as aforesaid, and pay $3,300 00 of his debts, 
to make absolute sale and deed to Adams to the lots and 
fractional lots of land first mentioned in said bill, and trans- 
fer said McLendon’s bond to the other lot of land, and deliver 
to Adams as his own property, the negro woman Ann and 
her child, and the woman Melinda, and to sell and convey 
to him his stock of cattle, sheep, hogs, corn, cotton, potatoes, 
furniture, farming utensils and all fixtures, and secretary, 
oxen and cart, etc., except as hereinafter excepted ; and at 
the urgent request and solicitation of Jones, he did accept 
said offer, and advanced to him, Jones, $1,050 00, and did 
agree to pay not exceeding $3,300 00 of his said debts, and 
he took a deed to his land first mentioned in said bill,a 
transfer of McLendon’s bond as aforesaid, and afterwards, on 
the 20th of September, 1849, paid McLendon $625 00, or 
the balance of the purchase-money as before stated, and ob- 
tained a deed to said last mentioned land in the bill, and 
also took receipts for stock, corn, cotton, furniture, etc. 

He said he had actually paid Jones’ debts to the amount 
of $3,413 00, besides advances to Jones’ family, and other 
expenses.. He denied urging Jones to leave the State, denied 
the charges as to concealing him or keeping his family 
from him, admitting that Jones came to his house, but said 
that Jones went to and fro at his pleasure for two or three 
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days before he left. He denied any promise to pay Jones’ 
family, or Jones, the proceeds of the sale of the property after 
paying the debts, averring that he bought all absolutely and 
without any trust or liability to account to any one, except a 
part of the household and kitchen furniture, which he re- 
turned to Jones’ family. ae 

He said, Jones had never called on him for an account, 
admitting that complainant had, before the date of his 
letters of administration, without stating what he wanted, 
or what account, or from what source. He admitted a trust 
as follows: On the 16th of July, 1849, in addition to from 
$3,300 to $3,500, just debts which he, Jones, admitted he 
owed, there was existing against him and one J. A. Shine, 
as partners, a large mercantile, Charleston, debt, which Jones 
was afraid would devolve upon him, and in consequence of 
said debt, Jones agreed to put into the bill of sale along with 
the said woman Ann, and her child Jane, and the woman 
Melinda (which were absolutely and unconditionally sold 
and conveyed), three other negroes, viz.: Eliza, about, then, 
thirty-five years of age, a boy about twenty years old, named 
Green, and a girl Harriet, sixteen years of age, then, upon 
the parol understanding and agreement, that if the said 
Charleston debt came against Jones, the three last mentioned 
negroes were to go to pay it off, and if anything was left, 
the surplus was to go back to Jones or his family. And 
under said understanding and agreement, Jones did, on the 
day and year last aforesaid, execute to Adams, an absolute 
bill of sale to Ann and Jane, and Melinda, as of his own 
absolute right and property, and also included in the said 
absolute bill of sale, said Eliza, and Green, and Harriet, 
with the parol understanding aforesaid, as to these last three 
negroes, And there were a wagon and six mules, and some 
portions of the household furniture which he received in 
trust, to account to said Jones and family, and which are not 
set up in said bill, except as to the portion of furniture which 
Adams was to keep, and which three negroes, Eliza, Green 
and Harriet, he returned to said Jones, said Charleston debt 
never having devolved on Jones for payment, and also re- 
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turned, pursuant to said trust as to said property, the six 

mules, wagon, and said portion of household furniture. 

He said, the land was worth (when he answered) $10 per 
acre, and $250 per annum for rent; that he had not gotten 
over $100 worth of timber from it; that Ann was diseased, 
and dfed in 1857, leaving three children; that her annual 
hire was not worth over $30; that Jane, her child, was 
eleven years old, and worth $600, and her third child was 
worth $400 ; that Melinda was a runaway, in chains, when 
he bought her, and that he soon sold her; she was barren, 
He said, that when he took possession, the crop was full of 
grass, etc.; and, while he did not remember the amount or 
value of the crop of that year, he put the cotton at $150, and 
the corn at two hundred bushels, worth $100; said, the 
amounts of other property were too largely stated by the 
exhibits to the bill. He said, he did not believe Jones was 
dead ; and insisted that the letters of administration granted 
in Dooly county were void, because Jones was not shown to 
have died in Dooly county, or to have had bona notabilia 
there. 

To this answer was attached an exhibit of said convey- 
ances, and a statement of the debts paid by him for Jones, 

He also exhibited copies of notes and accounts against 
Jones, paid off by him, to-wit: 

One note for $316 404, due 1st January, 1850. 

One note for $200 00, due Ist January, 1848. Credited by 
$100 00, February 11th, 1848. 

One note for $1,325 00, due 1st January, 1848. Credited by | 
$400 00, 18th July, 1848, and $600 00, February 10th, 
1849. 

One note for $500 00, due 25th December, 1848. Credited | 
by $132 50, 10th February, 1849. 

One note for $875 00, due 1st January, 1848. Credited by 
$700, 31st March, 1849. 

One note for $70 00, due 13th January, 1849. 

One note for $26 83, due 2nd January, 1849. 

One note for $95 00, due 25th December, 1849. 

One note for $20 65, due’ 8th February, 1849. 
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One note for $8 31, due 8th June, 1848. 

One note for $56 08, due 4th May, 1849. 

One note for $340 00, due 6th January, 1847. Credited by 
$156 00, 5th January, 1847. 

One note for $141 70, due 1st January, 1848. 

One note for $50 00, due 16th May, 1849. 

One note for $15 60, due 9th February, 1849. 

One note for $225 00, due 1st January, 1848. 

Accounts against Jones, paid off by him, for the following 
sums: $8 21}, paid 18th July, 1849; $12 00, not receipted ; 
$28 76, paid 21st August, 1850; $3 62, paid 21st August, 
1850; $9 67, paid 25th July, 1849*; $61 08, paid 23rd 
January, 1851; $40 60, paid 29th July, 1849*; $24 57, 
paid 25th July, 1849*; and three fi. fas. against Jones, one 
for $26 26, with interest from the 18th of August, 1849, and 
$1 564 costs; another for $6 30, with interest from the last 
date, and $1 56} costs; and the other for $400 00 principal, 
$24 35 interest to 22d November, 1849, transferred to 
Adams for $387 00 paid by him. 

(*) Each of the foregoing followed by a * appears to have 
been transferred to Adams by its owner. 

He answered, that besides the foregoing, he ‘had paid for 
Jones something to S. S. Bonn, and something to G. C. Car- 
michael, he did not remember how much, and $200 00 to 
McKenzie. He also exhibited three receipts from Jones to 
Adams, dated the 16th of July, 1849, which were attached as 
exhibits to the bill, one for $100 00 “for the growing crop of 
corn, cotton and potatoes,” on Jones’ farm; one for $300 00 
“for seventy-five head of sheep, more or less, fifty head of 
cattle, more or less ;” one for $155 50 “for all my (Jones’) 
household and kitchen furniture, farming utensils and fix- 
tures, on my (Jones’) plantation, together with my library 
of books, wheat-fan and thresher, corn, wheat and fodder 
that belongs to my (Jones’) place, where I now live.” Excep- 
tions having been filed to said answer, Adams amended it in 
1861, by saying Ann was worth only $400 00, giving the 
reasons therefor, Jane was worth $600, and her hire for the 
past year or two about $20 00 per'‘annum, Chaney, her second 
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child, worth $400 00 and no hire, Melinda, worth $600 00, 
for hire $75 00 per annum, he sold her in 1850 or 1851 for 
$600 00 or $650 00, in part payment of a debt which the 
purchaser held against Jones; he gave Ann and her three 
children to his daughter in 1855 or 1856; he said he could 
not remember how many bales of cotton were made on the 
Jones’ place in 1849; it may have been only five, and pos- 
sibly ten, but not more; that a part of the $1050 00 paid by 
him to Jones was a fine horse and buggy, with which Jones 
went off, though he had nothing to do with sending him off, 
he went off voluntarily; he admitted getting another account 
in favor of Jones for $75 00, but.gave it to another party in 
payment of a debt due that party from Jones; admitted that 
he got fifteen or twenty bushels of wheat, from the crop, but 
said that Jones’ family consumed most of the wheat, and he 
admitted the sale of one hundred and twenty-five pounds of 
bacon at twelve and a half cents. He concluded his amended 
answer by a prayer that Johnson should discover whether 
Jones was dead when he administered on his estate, and when 
and where he died. To this he exhibited a bill of sale from 
Jones to himself, for Eliza, thirty-five years old, Ann, nineteen, 
Jane, six months, Green, twenty-two, Harriet, sixteen, and 
Melinda, twenty years old, made the 16th of July, 1849, for 
the expressed consideration of $2200 00 cash. Adams died, 
and at September term, 1866, his executors were made de- 
fendants.. During the trial Johnson amended his bill by 
averring that he did not have, nor did he believe Jones had, 
any notice prior to November or December, 1859, that 
Adams held adversely to Jones, and would not account to 
Jones or his family. Answer to this was waived. 

The evidence on the trial was as follows: 

MATHENIA JONES, by interrogatories, testified in behalf 
of the complainant, on the 30th of August, 1867: That she 
was the wife of said Eliab Jones at the time of his leaving 
the said county of Macon, and State of Georgia, and the last 
time she heard of him was in the year 1849; that Adams 
came to her house and got her husband’s horse and buggy, 
and said he was getting said horse and buggy to carry off 
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said Jones; that Adams came to her house on Sunday even- 
ing, and said he wanted to have some private talk with her, 
and thereupon she went into a private room with Adams, 
and he said that Mr. Jones was in a very excited state of 
mind, and was going off to stay about a month, or not quite 
so long, and that he (Jones) wanted his land papers and the 
bills of sale of his negroes, and she said that she (witness) 
did not want to give them to him, for that he (Jones) was 
deranged, or was so the last time she saw him; Adams assured 
her that he (Adams) would return them to her again ; there- 
upon she gave the papers to him, (Adams,) and Adams 
came to her house on Monday night, the next night after- 
wards, and told her to have two suits of clothes ready by the 
next night, that Jones (her husband) was going off, and that 
he (Adams) would bring him to see her, and on the next 
night Adams came and got the clothes, but did not bring her 
husband, nor did bring the papers, and took her husband’s 
horse and buggy and the two suits of clothes, and carried 
them off in the night, and the next morning he (Adams) 
came down and told her that her husband was gone, and he 
(Adams) then called up all the negroes on the place, and told 
them that he was their master, and said that every thing on the 
place belonged to him—lands, negroes, horses, and everything 
else, and said to her that if she would turn over everything 
to him, he would hold possession until he paid off the debts, 
and would then turn over the balance to her, and told her 
that he had Jones in his house, locked up in a closet, until 
he (Adams) sent him off from the State; Adams took pos- 
session of five negroes, two horses, and six mules, and the 
store-house, and with the goods in the store-house he settled 
the debt in Charleston against her husband; he (Adams) 
took seventy-five or eighty head of hogs, seventy-five head 
of sheep, forty or fifty head of cattle, one wagon and one 
horse cart, one large chest of carpenter’s tools, forty head of 
geese, forty bushels of old corn, one thousand or fifteen hun- 
dred pounds of bacon, thirty-six bushels of wheat, about 
three hundred dollars’ worth of furniture, a fine crop, in 
good condition ; twelve hundred bushels of corn were made 
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that year, and about nineteen bales of cotton, about eight 
thousand pounds of fodder; she did not remember about 
the peas and potatoes; the whole crop was worth about 
three thousand dollars, that went into the possession of Adams 
in 1849; that D. B. Jones worked on the place that year for 
one-eighth part of the crop, and his part of the corn was one 
hundred and fifty-three bushels and three pecks of corn; 
his cotton came to ong hundred and twenty-six dollars and 
some odd cents; that H. D. Powell did not get any negroes 
from Adams. 

That Jones, at the time of his leaving, owed Clark & 
Scott, she thinks, about $500 00, as part payment to them 
for negroes, which he purchased for $800 00, which was 
afterwards paid by Adams with a negro woman belonging 
to said Jones. The name of said negro was Melinda. He 
also owed sixty-five dollars to William Jones for a yoke of 
steers, which were afterwards also sold by Adams, who paid 
that debt. He also owed Henry Powell sixty-five dollars, 
which was afterwards paid by said Adams with a mare be- 
longing to said Jones. That Adams, shortly after Jones left, 
proposed to her that if she would turn over all the property 
Jones owned to him, (Adams,) he would pay all the debts 
owed by Jones, and whatever might be left he, (Adams,) 
would return to her. The property was accordingly turned 
over to Adams by her. Adams afterwards stated to her that 
he had paid all of Jones’ debts with Jones’ own property. 
Shortly after this Adams proposed to her, that if she would 
remove to Alabama, he (Adams,) would buy her a tract of 
land in Alabama, in consideration of the property owned at 
that time by Jones, and in possession of Adams; that Adams 
came to her house and got Jones’ horse and buggy, saying 
that he was getting said horse and buggy to carry off Jones. 
That over $6,000 00 worth of personal property went into the 
possession of Adams, besides the real estate; that Adams 
unlocked the secretary, and took some money; she did not 
know how much; that Henry Powell got one of the mares 
left on the place; she did not remember who got the other; 
that Adams got the proceeds of the wagon and mules, and 
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that her husband was getting $800 00 a year for the wagon 
and mules. Adams took some papers—she did not remem- 
ber the exact nature of the papers. Adams took Jones’ 
clothes to him from his, (Jones’,) house. 

Cross-examined, she said: I live in Bibb county, State 
of Alabama. I am interested as an heir of my husband, 
having assigned my dower interest, and taken a child’s part. 
I expect to gain by the result of this suit. The complainant 
is my son-in-law. Eliab Jones is my husband, if he is living. 
I do not know whether or not he is living. I do not know 
where he went. We were living together at the time he left. 
I have never heard of him since his departure. In my 
answer to direct interrogatories, I have said nothing from 
rumor. I have stated facts that came to my own knowledge, 
and those which said Adams, himself, told me. I have 
stated, as nearly as I am able, after the lapse of time, the 
language used by said Adams in our different interviews. 
There was no one present at these interviews except himself 
and myself. I know of no trades between the said Adams 
and Jones, or any other person. Adams took possession of 
said property, as declared in direct interrogatories, stating 
that Jones would be gone only a month. I knew of no sale 
of property by Jones to Adams, and never heard of any. 
Jones was not much in debt when he left. Adams paid, (as 
he told me,) the debts of Jones with his (Jones’) own prop- 
erty. 
I knew of no understanding or agreement between Jones 
and Adams about paying debts. I have stated nothing from 
rumor in regard to crops, as to quantity or value. I have 
stated facts which came to my own knowledge about them. 
I know nothing of any agreement between Jones and Adams 
in regard to the payment of Jones’ debts, except that which 
I have already stated. I knew of nothing in regard to Jones’ 
leaving any money with Adams to pay these debts. Adams 
took some money, as already stated, from my secretary, but I 
do not know how much, or whether he was authorized or 
not by Jones todoso. I donot know whether or not Adams 
paid Jones’ debts. He told me that he had paid the debts. 














Seapets. 


Ws Espo 











PRR SSS 


Seen PETS: 


494 SUPREME COURT OF GEORGIA. 


Adams vs. Jones. 








TT 





I have stated all the words of said Adams, as nearly as I can 
remember, that he uttered in our interviews. I received 
from Adams three negroes, a man named Green, about thirty 
years old, a woman named Hliza, about thirty-five years old, 
and a negro girl named Harriet, about fourteen years old, 
and a wagon and six mules. I received, also, from Adams 
twenty dollars, to bear my expenses to Alabama. He said 
that he would meet me before I got to said State, and give 
me more, but I never afterwards saw him. I do not know 
of Adams having paid Jones any money whatever before said 
Jones left. 

Levi Jones, in behalf of complainant, testified by inter- 
rogatories as follows, on the 23d of May, 1861: I was 
acquainted with Eliab Jones. My only acquaintance with him 
was in Macon county, Alabama. The last I saw of him was 
in the summer of 1849, in Macon county, Alabama. I can 
say that he did not act as a rational man when I saw him. He 
took a vial of laudanum at my own house, which he acknowl- 
edged he took to kill himself with, and would set for hours 
under a shade tree in my yard, looking up the wagon road, 
with a knife in his hand, and said he would kill himself if 


‘any one came after him. He came to my house in July or 


August, 1849, and left the last of August or first of Septem- 
ber, 1849. I have never heard of him since he left. The 
only property that I knew him to have at my house in Ala- 
bama was a horse and buggy, and the negro boy Reuben. 
It was a deep bay horse, and I think he had him at my 
house in the winter; he was in possession of Eliab Jones. 
He sold mé the horse and buggy for one hundred and eighty 
dollars, and he sold the boy Reuben for five hundred and 
fifty dollars, to get money to go away upon. 
Cross-examined, he said: I live in Macon county, Ala- 
bama, at the same place where Eliab Jones was, at my house. 
I am not related to Eliab Jones in any way. I am no phy- 
sician. I have stated nothing but facts of my own knowl- 
edge. I don’t know if Eliab Jones is now living or dead. 
As I have stated, the first and last time I ever saw him was 
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at my house. The last I knew of his living was the day he 
left my house. I have no interest in the suit. 

D. B. JonEs, sworn by the complainant, testified: That 
he lived with his father, Eliab Jones, the year he went away 
or left Georgia, in 1849; that he was to have a certain 
portion of the crop for his services—the eighth—that he got 
one hundred and fifty bushels of corn, and a stack of fodder, 
and that his part of the cotton crop was worth one hundred 
and twenty-six dollars and some cents; that he sold his part 
of the cotton to Ezekiel H. Adams for the above sum, in the — 
presence of Nathan M. Massey, and he sold the fodder to 
said Adams for eight dollars. Adams told him that the 
property was left with him (Adams) by witness’ father, to 
pay his (Jones) debts and to turn over the balance of it to his 
father’s family after the debts were paid; that his father was 
confined at Adams’ house for several days before he went away, 
and that Adams promised him he should see him before he left. 
Adams told him and his mother that he would bring him to 
see them, but he did not do it. Afterwards, when Adams came 
for Jones’ clothes and things, witness reminded him of his pro- 
mise, but he put him off. Witness tried to get him to carry 
a letter to his father, which he declined. Adams told witness’ 
mother that, if she would go to Alabama, he would go to 
Alabama and purchase for her a better plantation than Jones 
had turned over to him. When Jones’ family left Georgia 
in December, 1849, Adams turned over to them three negroes, 
to-wit: Green, Eliza and Harriet, the wagon and six mules, 
and some household furniture. There were on the planta- 
tion, when Jones left it, some five or six hundred bushels of 
corn, and a considerable quantity of fodder. The crop had 
been well cultivated, and Adams took some of the hands off, 
and worked them on his own farm; there was plenty of 
bacon on the place to supply the farm. | 

Cross-examined. Witness’ mother was present when Adams 
spoke about the arrangement that was made between Jones 
and himself in reference to the property. Adams was talk- 
ing to Mrs. Jones about it. Witness is quite deaf now, and 
was very deaf then, but he heard what was said. Never saw 
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his father or heard of him after he left the State. Is the is 
of Eliab Jones, and has not released his interest in the estate ; 
he expects to get his portion of any recovery that may be had 
in this case. Resides in Alabama. Eliab Jones’ family 
previous to their departure, lived upon the provisions on the 
place. 

Wiuiram W. McLenpov, in behalf of complainant, tes- 
tified: That he sold Jones one of the lots of land purchased 
of him (Jones) by Adams, for six hundred or seven hundred 
dollars, and gave Jones his bond for titles of the same. Pre- 
vious to his departure, Jones paid one hundred dollars of the 
purchase money. After he left, the bond was in Adams’ 
hands, who paid him the balance of the purchase money, 
and he made a deed to the land to Adams, Witness made 
some one or two hundred dollars on the land trade with 
Jones, including some hogs sold with the land to Jones, 
Just before or just after Jones went away, he is under the 
impression that lands rose greatly in value; if this rise took 
place before Jones left, (of which he is doubtful,) the settle- 
ment of land conveyed to Adams was worth eight or nine dol- 
lars per acre. If lands advanced subsequently, it was not then 


worth more than three or four dollars per acre. The notes - 


exhibited in the exhibit to defendant’s answer, payable to 
witness, and signed by Eliab Jones, were the only claim held 
by witness against Jones at the time he left, and they were 
paid by Adams. ‘There was considerable excitement existing 
and manifested against Jones by the people at the time he 
left, in consequence of criminal charges against him. 

BENJAMIN A. Hupson, in behalf of: complainant, testi- 
fied: That he bought some bacon hams at the Jones’ place, 
from Adams, in 1849. Don’t recollect the quantity or price; 
thinks the land was worth, at the time of the sale from Jones 
to Adams, from eight to ten dollars per acre. Adams told 
witness he had a good crop on the place. 

Wixu1AM H. Rosinson testified: That he was sent for 
by Adams to go to his house, in 1849, to see Jones; sup- 


posed, when he went, that Jones had sent for him to defend . 


him in a criminal charge alleged against him. When he 
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reached Adams’ house, he found Jones in the up-stairs of 
Adams’ house. Jones said nothing to him about the crimi- 
nal charge; both asked him about conveyances of property ; 
they (Jones and Adams) would retire to the horse lot and 
other places about the premises, and have long private inter- 
views, and then return and consult him again. Sometimes 
Adams went by Jones’ invitation, but as frequently Jones 
went by Adams’. Witness drew no conveyances set forth in 
defendant’s answer, and does not know what the parties were 
conversing about. 

Cross-examined, he said: that it was in the day-time, and 
witness is counsel in the case fer a conditional fee. 

Complainant then introduced the letters of administration 
to him on Jones’ estate, which letters are dated the 6th of 
February, 1860, and the following letter, written by Ezekiel 
H. Adams to D. B. Jones: 


APRIL 9th, 1850. 


D. B. Jones—Dear Sir: I received your letter, and was 
glad to hear you landed safe, but sorry to hear your mother 
was yet in distress. Say to your mother that it will be out 
of my power to come out to see her before fall, as I have to 
attend several of the Spring Courts in this State; but say 
to your mother that she need not be uneasy about her busi- 
ness ; as soon as I can leave I will arrange it for her, or if you 
and your mother will come in before the fall, I will do what 
I promised; if you and her can’t come before the fall, I will 
fix it for her then, all I promised. I yet remain her friend, 
and have not forgotten her because she is with her friends, 
Tell William that if he can’t make money with the wagon, 
he had better come back. Give them all my respects. Please 
write to me occasionally. I shall be glad to hear from you 
all. Write whether your mother expects to stay where she 
isor not. JI promised the old lady, when I went to Louis- 
iana, that I would go by her, and help her pick out a place, 
but I got clear of going, and did not come out, and thought 
that her brothers would do better in the matter than I could, 
as they were better acquainted with the country than I was, 

VoL, XXxIx—32. 
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but I yet remain her friend. Please write whether you hed 
heard anything of your father or not, and what has become 
of James Hogin’s family. Write soon, ete. 
I remain yours, respectfully, 
E. H. Apams, 


Here complainant closed his case. 

Defendants then tendered and read in evidence said exhib- 
its to his answer. 

G. CARMICHAEL testified: that he held an account against 
Eliab Jones for some ten dollars, the precise amount of which 
he does not now recollect, which was paid him by Adams the 
year Jones left. 

SUMMERLIN testified: that Eliab Jones was indebted to 
him for lumber, some seventeen or eighteen dollars, which 
was paid to him shortly after Jones left, by Adams. 

NATHAN M. Massey testified: that he purchased the fod- 
der from D. B. Jones, and paid him eight dollars, the price 
he (Jones) said he received from Adams for the same. Wit- 
ness was as certain as that he then stood in the presence of 
the Court, that he never saw Adams pay (witness) D, B, 
Jones any amount of money whatever for cotton, or any other 
thing, at the time mentioned by said Jones, or at any other 
time. Witness (Massey) cultivated the Jones’ place in co- 
partnership with Adams in 1850, and when he took posses- 
sion, which was early in that year, the 14th day of January, 
he found only some four or five hundred bushels of corn on 
the place, and thinks there were some eight or ten bales of 
cotton made there the previous year, and this he concludes 
from the quantity of cotton seed found there and used by 
him on the place in 1850. Witness is son-in-law and execu- 
tor of Adams. 

Joun D. ApAms testified: that Ezekiel H. Adams did 
not receive the proceeds of the wagon and team left by Eliab 
Jones ; that the same were under the management of William 
Jones, a son of Eliab Jones, who received the amount due 
for hauling, and to witness’ knowledge, spent a large portion 
of it, Witness was present when Eliab Jones’ family, about 
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Christmas, 1849, left this State for Alabama. Ezekiel H. 
Adams turned over to Mrs, Jones, (the wife of said Eliab 
Jones,) three negroes, (the same mentioned in her interroga- 
tories,) the wagon and six mules, and as much household and 
kitchen furniture as could be piled on the wagon, and gave 
her one hundred dollars in money. She commenced crying, 
and asked Ezekiel H. Adams if that was all he was going to 
let her have to carry her clear to Alabama, when he replied 
that she had gotten all the property to which her husband 
was entitled, and he had given her, as a present, the one hun- 


dred dollars, that he did not owe her anything. The crop of 


1849, on the Jones’ place, was badly cultivated, and after 
Adams came into possession of it, he had to work it out with 
his own hands, It was overrun with grass and weeds and 
water melon vines. ‘There were not more than eight light 
bales of cotton made on the place, and some four or five hun- 
dred bushels of corn, with some small amount of fodder, not 
exceeding sixty or seventy dollars worth. Jones’ family, until 
they left, lived on and were supported off of the place. 

Cross-examined, he said: he was fourteen or fifteen years 
of age at the time Jones left; was never present at any of 
the interviews between Jones and Adams. Jones was not 
confined while he staid at Adams’; came and went as he 
pleased, as far as he knew. His son, William Jones, during 
that time, was frequently with him. He acted like a man 
who had been guilty or accused of some great crime. Does 
not think he was deranged. William Jones was present when 
his father left Adams’ house the last time. Witness is son, 
and one of the executors of Adams. 

Jonas RAcKLEY testified: that he lived in the neighbor- 
hood at the time Jones left; was well acquainted with the 
lands sold to Adams by Jones, and thinks they were worth, 
in 1849, three or four dollars per acre. Saw Jones just 
before he was charged with the robbery, for which charge he. 
left the State. Does not think that he was irrational, or his 
mind affected in the least degree. 

Lirrteron E. Morewanp testified: that he was well 
acquainted with the said lands, and that in 1849 they were. 
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not worth more than three or four dollars per acre. He 
bought lands the same year adjoining those lands, at three 
dollars per acre, and he thought his was the best land. 
JoHN Causey testified: that the land was worth, in 1849, 
from four to five dollars per asre, saying he resided there iy 
the neighborhood for a number of years, and had bought 
some land there equally good for about the same price, in the 
year 1849, in the fall of that year; that he saw Jones about 
the time the charge was brought against him, and considered 
him of sound mind. 
Defendants read in evidence answers to certain interroga- 
tories propounded to William Souden, in September, 1867, 
who testified, that he knew defendants, but not the plaintiff, 
that he lived from the year 1841 to the year 1852 in Macon 
county, on the lands of Ezekiel H. Adams; knows that 
some time during the year 1849, Ezekiel H. Adams bought 
of Eliab Jones his plantation, negroes, wagon and team, and 
household and kitchen furniture; the terms of the trade 
were, that Adams was to pay all of Jones’ outstanding debts, 
and the balance to pay Jones in cash. Only knows that 
Jones told witness the day before he left the country, that 
Adams had paid him; does not know how he paid him, 
only as above stated; knows that Jones was considerably in 
debt, and left the county of Dooly soon after the sale of his 
property to Adams. Knows that Ezekiel H. Adams paid 
many of Jones’ debts, and perhaps all. There was a wagon 
and team which deponent understood to have been bought 
by Adams, which was taken into his possession. Jones’ fam- 
ily left Dooly county soon after Jones himself did. They 
went off, carried by the wagon and team above alluded to, 
which wagon and team were never returned to Adams in 
witness’ knowledge. Recollects there were a mare and colt, 
but don’t know what disposition was made of them. As far 
as witness knows, Jones’ mind was as good as it ever had 
been. 
To cross interrogatories he answered, that he understood 
that the trade was reduced to writing. The consideration or 
amount paid for the property he did not recollect. Did not 
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know what was expressed in the writing. Jones told him 
that Adams had paid him. Did not know the amount. 
Understood a portion was paid in taking up Jones’ debts, the 
balance in money. Did not know who was present at the 
making of the trade, nor the witnesses to the writing—was 
not a witness himself. He supposed the land was worth 
about five dollars per acre. Did not recollect the number of 
negroes sold, or their value, nor the amount of the other 
property included in the trade. He saw Jones at Adams’ 
house for several days previous to his leaving; he did not 
appear to be attempting to conceal himself, or be concealed 
by Adams. Did not know when or how he left. Under- 
stood he drove off his own horse to Adams’ buggy. Knew 
nothing of Adams exciting Jones’ fears. Did not know the 
exact date of making said trade. It was made some time 
during the year 1849. Knew none of the circumstances 
under which it was made. Jones’ son drove the wagon and 
team previous to its sale to Adams. Did not recollect to 
have seen him drive it afterwards, nor did he know that it 
was ran at all after the trade until Jones’ family moved. 
Knew that Adams paid some of Jones’ debts. Did not 
know that he shaved any of them, or had any transferred to 
himself. 

Defendants tendered and read in evidence the interrogato- 
ries and answers thereto of ANSEL Haains, who testified, in 
September, 1867, that he knew the parties; was acquainted 
with Ezekiel H. Adams, and had seen Eliab Jones; that he 
lived with Adams (Ezekiel H.) in 1849. The crops on the 
Jones place that year were sorry, not more than eight or nine 
bales of cotton, and four hundred and fifty bushels of corn 
were made. He (witness) gathered said crops with Adams’ 
negroes, Adams’ hands worked on the Jones place in 1849, 
They plowed and hoed the cotton one time and gathered the 
crop. The trade took place between Jones and Adams in 
June or July, 1849, and Jones left about the time it was 
made, Does not know when Jones’ family left, or what 
property they carried off with them, or what became of the 
wagon and team. There was a mare and colt on the Jones 
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place, claimed by Ben. Jones. Adams said she belonged to 
Ben. Jones. Does not know what became of them. He 
managed and superintended it after the sale to Adams, 
gathered the crop with Adams’ hands ; crop badly cultivated, 
Jones’ family lived on the place, and used the provisions that 
were there. Knows nothing of any written conveyance, 
Does not know where Jones stayed. Adams told witness that 
he had bought the place and gave Jones five thousand dollars 
for it. Does not know whose horse and buggy Jones went 


off with ; but one mare and colt left on the Jones place, and 


does not know what became of them. A negro man by the 
name of Green, and two negro women, worked at Adams’ 
home place a week. Does not know the value of the prop- 
erty turned over by Jones to Adams. 

That part of the evidence of John D. Adams stating, that 
William Jones was at Adams’ house when Eliab Jones was 
there, was disputed by complainant’s solicitors, and it was left 
for the Judge to decide whether that witness so testified ; he 
did not strike it from the brief, but seems to have made no 
decision on the subject. 

For the request to charge, the charges given and the re- 
fusals to charge, see the motion for a new trial. 

The jury found for the plaintiff $8,621 64-100 as princi- 
pal, with interest, specifying no time for the interest to begin, 
and judgment was so entered. 

Adams’ counsel moved for a new trial, upon the following 
grounds : ; 

1st. Because said verdict is contrary to evidence, and the 
principles of justice and equity. 

2d. Because said verdict is decidedly and strongly against 
the weight of evidence. 

3d. Because said verdict is without evidence to support it. 

Ath. Because the Court erred in admitting the evidence of 
the wife and the son of Eliab Jones, and in overruling de- 
fendant’s objection thereto, viz: that the said witnesses, 
although not nominal parties in said cause, were the real 
parties thereto—would be directly benefitted by the result of 
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the suit, and had not released, or proposed to release, their 
interest therein. 

5th. Because the Court erred in admitting all those por- 
tions of their testimony relating to conversations between 
them and defendant’s testator, and which tended to engraft a 
parol trust upon written instruments, and in overruling de- 
fendant’s objections thereto, viz: that said conversations were 
not set forth or alluded to in the pleadings, and were inad- 
missible for the purpose of establishing the trust set up. 

6th. Because the Court erred in charging the jury, at the 
request of complainant's solicitors, that if they believed Adams 
actually, and in good faith, purchased the property which he 
claims under the deeds, bills of sale and receipts given by 
Jones, and that the consideration expressed therein was the 
true consideration he was to pay for the purchase of said 
property, they must find the difference between that amount 
and the amount Adams shows he did pay for complainant’s 
intestate with the interest from the time of the sale. 

7th. Because the Court erred in charging the jury, at the 
request of complainant’s solicitors, that if they believed from 
the evidence that the sale and conveyance of the property by 
Jones to Adams was in trust, for the payment of Jones’ debts 
and then to deliver to his family, they must find for com- 
plainant the value of the whole property, deducting therefrom 
whatever amount Adams may have paid on account of Jones’ 
liabilities. 7 

8th. Because the Court erred in charging the jury, at the 
request of complainant’s solicitors, that they are authorized 
to consider the facts and circumstances attending this sale— 
the condition of the parties—the object for selling his (Jones’) 
entire estate—the charges which were alleged against Jones, 
the fact that he left the State and has never been heard of 
since, as well as the inadequacy of price, to imply fraud on the 
part of Adams, or infer a trust as to the sale of this property. 

9th. Because the Court erred in charging the jury, at the 
request of complainant’s solicitors, that when the answer is 
contradictory in itself, or is contradicted by other evidence, 
the jury are not bound to give credit to any portion of it. 
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10th. Because the Court erred in charging the jury, at the 
request of complainant’s solicitors, that if they believed from 
the evidence that the conveyance by Jones to Adams was 
fraudulent on the part of Adams, then he held the property 
as trustee for Jones, and after the payment of the debts, he 
is responsible to Jones for the balance of the value of the 
property, with interest. 

11th. Because the Court erred in charging the jury, at the 
request of complainant’s solicitors, that if they believed from 
the evidence that Adams had the confidence of Jones to any 
extent, so as to give him any influence and control over his 
mind or feelings, and that Jones was staying at Adams’ house 
and his family not permitted to see him, and thus situated, 
bought Jones’ entire estate for a sum or price so grossly inad- 
equate that no prudent man, regarding the interest of his 
family, would have made the same, they will be justified in 
finding the sale fraudulent and void, and either decreeing a 
reconveying of the whole property now in possession of de- 
fendants, with the value of the rents and hire of the negroes, 
or fiading for the complainant the value of the property at 
the day of sale, and interest thereon, for the first six years, 
at seven per cent., and then compounded annually at six per 
cent., after allowing Adams credit for whatever amount of 
Jones’ debts he may have paid. 

12th. Because the Court erred in refusing to charge the 
jury, at the request of defendant’s solicitors, that if Jones 
conveyed to Adams absolutely the property in controversy, 
and a trust was stipulated between them at the time, then 
this was an express trust, and not an implied trust, and to be 
valid should have been in writing. 

13th. Because the Court erred in refusing, at the request 
of defendant’s solicitors, to charge the jury, that a trust 
should not be set up, from the evidence of admissions on 
confessions alone, especially where they are not set out in 
the pleadings, and the attention of the defendant called to 
them, an opportunity afforded to him to answer and explain 
them, and after a lapse of twenty years or more, from the 
occurrence of the conversations to which the witnesses testify. 
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14th. Because the Court erred in refusing to charge the 
jury, at the request of defendant’s solicitors, that the pre- 
sumption of death, arising from the absence of the party, 
without being heard of for seven years, is not conclusive—is 
liable to be rebutted by proof—is exclusively a question for 
the jury, to be decided by the ordinary test of human expe- 
rience; and in charging- the jury in lieu thereof, that they 
need not consider this question, as the letters of administra- 
tion upon the estate of complainant’s intestate were conclu- 
sive of the question of his death, and could not be attacked 
collaterally. 

15th. Because the Court erred in refusing, at the request 
of defendant’s solicitors, to charge the jury, that while letters 
of administration afford presumptive evidence of the death 
of the party upon whose estate they are granted, yet neither 
they, nor the absence of the party for some years unheard of, 
will afford any presumption of the death of the party, or 
whether he died at the beginning, or at the end, or at any 
other particular period during the seven years—and if it be 
important to the complainant to establish the precise time of 
the death of Eliab Jones, he must do so by evidence, to be 
laid before the jury, besides the presumption of the mere 
lapse of seven years since the said Eliab Jones was last heard 
from. 

16th. Because the Court erred in refusing to charge the 
jury, as requested by defendant’s solicitors, that in view of 
the plea of the statute of limitations and lapse of time set up 
in this case, it is important to establish the precise time of 
the death of said Eliab Jones. 

17th. Because the Court erred, after charging the jury, 
“that the answer, when it is upon the knowledge of the 
defendant and is responsive to the allegations in the bill, and 
the interrogatories founded thereon, is evidence for the de- 
fendants, unless overcome by two witnesses, or one witness, 
and corroborating circumstances,” in refusing to charge, as 
requested by defendant’s solicitors, “and that it cannot be 
overcome by evidence alone of contradictory statements made 
elsewhere by the defendant, even though such statements may 
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be proved by a number of witnesses, and especially where 
such statements are testified to after a long lapse of time, and 
are not set out or alluded to in the pleadings, and the defend- 
ant has had no opportunity of answering or explaining them,” 

The Judge took time to consider, and in April, 1869, re. 
fused a new trial, saying that he thought he had not erred 
in his charge to the jury, that the evidence fully sustained 
the verdict, and he thought a new trial would result in the 
same, or a larger verdict, for the complainant. 

This refusal of a new trial is assigned as erroneous upon 
each ground taken in the motion for a new trial. 


S. Haut, B. Hitt, Georce W. Fisu, for plaintiff in 
error, as to the facts not alleged but proved by Eliab Jones’ 
wife and son, as witnesses, cited Boone vs. Chiles, 10 Peters, 
209; 2 Dan. Ch. Pl. and Pr., 992; Maury adm’r vs, Mason 
adm’r, 8 Porter’s (Ala.) R., 216, and cases cited; Knight 
et al. vs. Knight, 4 Madd. R., 10; 2 Dan. Ch. PI. and Pr,, 
993, et seg.; 1 Dan., 377; Hale vs. Maltby, 6 Price, 240, 
259; Montesque vs. Sandys, 18 Ves., 802; 2 Dan. Ch. Pr, 
814; Miller vs. Cotton, 5 Ga. R., 341; 2 Dan. Ch. Pr,, 
995; Smith vs. Burnham, 2 Summer’s R., 612; Com. on 
Eq. PIl., secs. 263, 265a; as to the value of admissions, Code, 
sec. 3715; Miller vs. Cotton, 5 Ga, R., 349, 347, 357; the 
alleged trust was express, and not a resulting trust, Code, 
secs. 2290, 2291, 2297, 2298, 3732, and Miller vs. Cotton, 
supra; as to the competency of Eliab Jones’ wife and son, 
Code, sec. 3768, Act of 16th December, 1866, Gleaton vs. 
Gleaton, 37 Ga. R., 650, Leaptrot vs. Robinson, Ib., 586, 
Moore vs. Harlan and Hollingsworth, Ib., 623, Archer vs. 
Greer, 36 Ga. R., 107, Doe ex dem. Crenshaw vs. Robinson 
ex’or et al., 37 Ga. R., 118, Starkie on Ev. (by Sharswood), 
138 et seg., 513, note X.; the charge as to contradictions in 
the answer was erroneous, Code, sec. 3068, 10 Ga. R., 115, 
Webb vs. Robinson, 14 Ga. R., 222, 2 Dan. Ch. Pr., 983, 
et seg., Only vs, Walker, 3 Ark. R., 407, Biddulph vs. St. 
John, 2 Sch. and Lef., 532, U. 8. vs. Wood, 14 Peters’ R., 
430, Stertevant vs. Waterbury, 1 Edw. C. R., 443; neither 
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letters of administration, nor absence for seven years unheard 
from, is conclusive of death, Code, sec. 3496, Starkie on Ev. 
(Sharswood), 317, 320, 323, 325, 331, 337, 340, 1 Williams 
on Ex’ors, 461, 3 T. R., 180, Hubback on Ev. of Succes- 
sion, 158—165 (37 L. Library, 3d Series), Ib., 159, Sorrell 
vs. Ham, 9 Ga. R., 55, Harper vs. Smith, Ib., 461; the pre- 
sumption of death from absence is one of fact as well as law, 
and the jury should pass upon it connected with all the cir- 
cumstances, Code, secs. 3675—3677, Best on Pr., secs. 139, 
140, pp. 190, 191, Hubback on Succession, 167—181 ; as to 
lapse of time, Teller’s lessee vs. Eckhart, ex’or, 4 Howard’s 
R., 289, Scott, adm’r, vs. Haddock, 11 Ga. R., 258; absence 
authorizes no presumption as to date of death, and the date, 
if material, must be proved, Best on Pr., 191, 192, Powell 
on Ey., 51, Hubback on Suc., 185, 186, Doe ex dem. Knight 
vs. Nepean, 5 B. and Ad., 86 (27 Eng. C. L., 45), Nepean 
vs. Doe, 2 M. and W., 910, 8S. C., 2 Smith’s L. Cas., 307, 
Doe ex dem. Coffar vs. Flannigan, 1 Kelly (Ga. R.) 543; the 
party should show diligence in learning about the death, 
Nepean vs. Doe, 2 M. and W., 913, Stearns vs. Page, 7 How. 
R., 829, Act of 1767 (Cobb’s N. D., 560), repealed sec. 2, 
Act, 18th Dee., 1817, Ib., 568, see. 19, Act, 6tn March, 
1856, Pamph. 1865—6, 235, Code, sec. 2867; the charge 
was vague and uncertain, 7 Ga. R., 396, 428, 15th, 277, 
17th, 444, Ib., 497, 27th, 444, 11th, 286, 16th, 38, 18th, 
697, 19th, 285; and the charge made a ¢ase of actual fraud, 
and was not applicable to the facts, 27 Ga, R., 444, Eyre 
vs. Potter, 15 How. R., 42. 


W.H. Rostyson, P. Coox, James Jackson, L. E. BLEcK- 
LEY, contra, on the three first points, cited 14 Ga. R., 41, 
11th, 200, 14th, 286, 16th, 203, 19th, 503, 20th, 50, 411, 
27th, 402, 28th, 320, 484, 29th, 547, 365, 628, 36th, 246, 
380, 37th, 497, Code, sec. 3641; as to competency of Jones’ 
wife and son, Code, sec. 3798, 37 Ga. R., 118; as to admitting 
Adams’ sayings, not charged in the bill, Adams’ Eq. Mag., 
p. 805, Story’s Eq. Pl. Mag., p. 265, Smith vs. Burnham, 
2 Summer, 612, Jenkins vs. Eldridge, 3 Story’s R., 183; as 








Deg tae ee 


Ser EE a 


508 SUPREME COURT OF GEORGIA. 





ra 
Adams vs. Jones. 





to their engrafting a trust on absolute deeds, Code, secs. 2648, 
2656, 2291, 2290, 2283; as to the eighth ground, Code, secs, 
3751, 2283, 2291, 3116; as to the ninth ground, 16 Ga. R,, 
416, 26th, 344, 24th, 506; as to the tenth and eleventh 
grounds, Code, secs. 2709, 3116, 3119—3123 inclusive; as 
to the twelfth, Code, secs. 2291, 2290, 2283, 6 Ga. R., 589; 
as to the fourteenth, Code, secs, 3700, 3535, 1 Kelly (Ga, 
R.), 538, 3d, 260. There being no evidence to rebut the 
presumption, the charge requested, was properly refused, 15 
Ga. R., 205, 22d, 237, 26th, 171, 30th, 560, 891; the same, 
and Code, sec. 3701; Ist Kelly (Ga. Rep.), 543, as to the 
fifteenth and sixteenth grounds; this trust can be made by 
parol, 2d Kelly (Ga. Rep.), 299, 10 Ga. R., 534, 13th, 88, 
192, 14th, 207, 15th, 175, 6th, 589, 26th, 631, Code, 
secs. 2290, 2291; if the trust is express, the lapse of time is 
immaterial, 7 Ga. R., 157, 8th, 101, 11th, 197, as to lapse 
of time, 7 Ga. R., 157, 7 John Ch. R., 111, 20 Johnson 
R., 576, 583, Code, sec. 3140, 8 Ga. R., 487; time can not 
run in a case of fraud till the fraud is discovered, 7 Ga..R., 
161, 20 John R., 583-4, 8 Ga. R., 1, 4th, 308, 10th; 297, 
8th, 68, 511, Code, secs. 2880, 2871, 7 Ga. R., 154, 9th, 
328, 11th, 195, 258, 13th, 21, 25th, 76, 24th, 558. 


WARNER, J. 


This was a bill filed by the administrator of Jones against 
Adams, alleging that in July, 1849, Jones had committed an 
offence against the laws of the State, which would have sub- 
jected him to punishment in the penitentiary, and being 
anxious to leave the State, went to the house of Adams, and 
while there, Adams taking advantage of lis situation, fraud- 
ulently obtained from Jones an absolute title to all of his 
property, including Jand and personal property, promising 
Jones that he would pay off his debts, and after retaining the 
sum of $1,050 00 advanced to Jones, to enable him to get 
out of the State, that he would pay over the balance to Jones 
or his family. Such is substantially the case made by the 
complainant. The bill prayed for an account and decree 
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against Adams. The answer of the defendant denied the 
peal charged in the complainant’s bill, and claimed an abso- 
lute title to the property conveyed by Tas to Adams by the 
written deeds executed, and delivered by Jones to him, dis- 
charged of any trust expressed or implied. It further appeared 
from the record that Jones had not been heard of after leav- 
ing the State, for more than seven years, and that adminis- 
tration had been granted on his estate to the complainant by 
the Ordinary of Dooly county, in which the land and other 
property was located at the time of making the title deeds 
therefor, by Jones to Adams. 

1. There were several questions raised and discussed on 
the argument of this case, but we shall confine our judgment 
to the points made, which must control it. In our judgment, 
the allegations in the complainant’s bill made a case of fraud 
on the trial of which parol evidence was admissible to prove 
the fraud, and thereby raise an implied trust in favor of Jones 
and his family. Revised Code, sections 2290, 2291, 3121, 
2648. 

2, The son of Jones and his alleged widow, Mrs. Jones, 
were competent witnesses for the complainant on the tvial of 
the cause under the provisions of the 3798 section of the 
Revised Code. 

3. On the trial of an equity cause in the discretion of the 
Chancellor, compound interest may be charged on a final set- 
tlement with an implied trustee, who fraudulently obtains 
possession of the property as well as against a trustee appoint- 
ed, who rightfully obtains possession of trust property as pro- 
vided by the 2562 section of the Code; the former comes 
within the reason of the rule prescribed for the latter. 

4, The seven years absence of Jones, without being heard 
of, was presumptive evidence of his death, and authorized the 
Ordinary of Dooly county to grant letters of administration 
on his estate; and although that presumption might have 
been rebutted on the trial, still the letters of administration 
were conclusive on the trial of this case as to that fact, in the 
absence of any evidence rebutting that presumption: 

5. In view of the facts of this case as contained in the 
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record, the defendant is not protected by the statute of liek 
tations, nor by the equitable bar of lapse of time. 

6. The Court below charged the jury, that “when the 
answer is contradictory in itself, or contradicted by other 
evidence, the jury are not bownd to give credit to any portion 
of it.” In our judgment this charge was too broad, in the 
latter portion of it, especially. ‘The Court should have lef 
it to the jury to determine what credit they would give to 
the answer, or to any part thereof, without any intimation 
from the Court; they were the exclusive judges as to the 
credit to be given to the answer of the defendant in view of 
the facts contained and stated therein. In my judgment, 
however, a new trial ought not to be granted in this case for 
this error in the charge of the Court to the jury. Although 
the verdict may have been somewhat too large under the evi- 
dence, still, I should not myself be disposed to disturb it 
under the previous rulings of this Court upon that question; 
yet as the majority of the Court are of the opinion the judg- 
ment of the Court below should be reversed, unless the com- 
plainant shall write off from the verdict the sum of $3,621 61, 
leaving the verdict to stand for $5,000 00, I concur in the 
judgment of the Court to that effect. 

Let the judgment of the Court be entered reversing the 
judgment of the Court below upon the terms stated. 
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OpapIAH ARNOLD, plaintiff in error, vs. EZEKIEL TRICE, 
defendant in error. 


1. Gross inadequacy of consideration is a good reason why a Court of 
Equity will not decree a specific performance of a parol contract for 
the sale of land. 

9, When the consideration of a parol contract for the sale of land was a 
slave, and there is no other equity save the delivery of the considera- 
tion, the Courts of this State have, under the 7th clause of the 17th 
section of the Constitution of 1868, no jurisdiction to enforce its specific 
performance. Warner, J., dissenting. 


Jurisdiction over slave contract. Specific performance. Be- 
fore Judge Roprnson. Baldwin Superior Court. August 
Adjourned Term, 1868. 


Trice, by his bill in equity, filed in 1867, averred that in 
1864 he owned a slave, and Arnold owned a lot of land, and 
he and Arnold agreed upon a swap of one for the other ; the 
slave was working with Arnold at the time, and pursuant to 
this trade, Arnold kept the slave, and Trice took possession 
of the land by putting a tenant on it; the slave was thence- 
forward known as Arnold’s, and the land as Trice’s, No 
titles were made at the time, and Arnold put him off} from 
time to time, saying the deed to himself was misplaced, and 
when he found it he would make the deed; that he so put 
Trice off his guard till 1867, when he procured Trice’s tenant 
to attorn to himself, and absolutely refused to make said 
deed, pretending there never was any such trade. He prayed 
that Arnold should be compelled to convey to him the land, 
and that he should have possession of it. He prayed, also, 
for discovery as to all of said averrments, putting the usual 
interrogatories. The bill was demurred to for want of equity. 
The demurrer was overruled, and Arnold answered. 

Arnold denied the trade, admitted that Trice proposed it, 
but said his only reply was, “Do you think I would swap 
my land for a free negro ?” Said that Trice’s slave was hired 
by him as a day Jaborer, at two dollars per diem in Confed- 
erate currency, and ran away with Sherman’s army; that 
Trice was providing for the comfort of two women, whose 
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husbands were in the army, and asked him to allow him to 
put one of them, and her children, in the house on said land, 
and he consented ; that she moved there, and was there 
when her husband came home and went to live with her; 
that in this way the husband, said tenant, got possession ; 
that because the tenant was poor, the rent of little value, ete, 
he took no notice of it till Trice set up this claim to his land, 
and then he got attornment by simply asking the tenant for it, 

When the cause came on for hearing, defendant’s solicitors 
moved to dismiss the bill, because of the prohibition against 
such debts in the 7th clause of the 17th section of the 5th 
article of the Constitution of 1868. This motion was over- 


ruled. 
Complainant’s solicitors read the bill and answer to the 


jury, introduced complainant, who, as a witness, re-asserted 
the allegations in his bill, and denied the statements of the 
answer so far as material, and that defendant agreed, in 1866, 
to still for him the peaches grown on said premises. Four 
witnesses testified, that on different occasions they heard Trice 
say he sold said land to Arnold fora negro. The tenant tes- 
tified that, returning from the army and finding his wife 
there, he occupied the premises and remained for nearly three 
years, to-wit: 1865, 1866 and 1867, as tenant of complainant, 
paying him rent. 

The jury found for the complainant, and it was decreed 
that Arnold should convey to Trice the premises, and that 
Arnold should have possession of them. 

Defendant’s solicitors moved for a new trial, upon the 
grounds that the Court erred in not dismissing the cause, 
and because the verdict is contrary to law and against the 
evidence, ete. The new trial was refused and this is assigned 
as error. 


WiturAmM McKintey, Kenon & KEnoy, for plaintiff in 
error, relied on the 7th clause of the 17th section of article 5 
of the Constitution of Georgia, (1868.) 
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Iverson L. Harris and L. H. Briscog, by the Reporter, 
for defendant in error, replied that the said part of the Con- 
stitution of 1868 was contrary to the Constitution of the 
United States, and that this case was not covered by said 
section of the Constitution of 1868, the contract being exe- 
cuted; cited Irwin’s Code, sections 1952, 1953; Watkins vs. 
Watkins, 24th Ga. R., 402; Alderman vs. Chester, 34th 
Ga. R., 159; Gilmore vs. Johnson, 14th Ga. R., 683; Black 
vs. Black, 15th Ga. R., 445. As to the weight of the com- 
plainant’s testimony, cited A. & W. P. R. R. Co. vs. Hod- 
nett, 36th Ga. R., and Only vs. Walker, 3d Atkins; Classon 
vs. Morris, 10th John’s R., as to corroboration by admis- 
sions, ete. 


McCay, J. 


The proof in this record is strong that there was a contract 
between the complainant and defendant in the bill for the 
sale of the land in dispute. Indeed, that point is beyond a 
doubt. But it is admitted by the bill itself that the contract 
was not in writing, and the point in the case, even as set up 
in the bill, is, that there was such a part performance of the 
parol contract as takes the case out of the Statute of Frauds, 
and as brings it within that class of cases where a Court of 
Equity, for the purpose of preventing a fraud, will enforce 
the contract, even though it fails to come up to the require- 
ments of the statute. 

It is charged in the bill that there was a complete per- 
formance of the contract on both sides, except as to the single 
act of making a deed by Arnold to Trice for the land, that 
Trice delivered the consideration, and went into possession, 
and that nothing was left to be done except making the deed. 
Is this made out by the proof? That, independently of the 
question of jurisdiction and adequacy of consideration, is an 
essential point in the case. Indeed, however strong the proof 
of the contract may be, the complainant must fail unless he 
proves the part performance, since the contract itself is of no 
avail, because, as admitted by the bill, it was not in writing. 

VoL, XxxIx—33. 
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The complainant was himself a witness, and sustained, by 
his evidence, the charges in the bill, and the defendant, by 
his answer, denied them in almost every particular. By the 
established rule in equity the answer is worth more than the 
evidence of one witness, and will, as to any fact, outweigh one 
witness. There must be other evidence equal to a witnegg, 
Was there in this case, on the necessary facts to be proven, 
to-wit: on the question of part performance, the delivery of 
the negro, and the taking possession under the contract, such 
evidence as, under the rule we have alluded to, overcame the 


answer? ‘There is but one other witness on these points, 


torwit: Brake. All the other witnesses confine themselves to 
the contract. They only testify that they heard Arnold say 
he had sold Trice his land for the negro, ora negro. Brake, 
the only other witness, and the only one who testifies a word 
about the possession, says, when he returned from the war he 
found his wife in possession. He does not say who put her 
in. He adds, that he lived on the place in 1865, 1866 and 
1867 ; that he considered himself Trice’s tenant during this 
time, but on a dispute arising, he agreed with Arnold to hold 
under him. This is all, except what Trice himself says, and 
which the answer denies in foto. 

It is admitted by both parties that the negro was hired to 
Arnold at the time of the contract, that no written convey- 
ance of the title to the negro was ever made. The contract 
is charged in the bill to have been made on the 19th of 


October, 1864, while the negro was in Arnold’s possession, 


working for Arnold by the day, but lodging at Trice’s, his 
owner; and that in November, 1864, about a month after the 
contract, he went off with Sherman’s army, as it passed 
through the country, and has since been emancipated. So 
much as to the delivery of the negro, affirmed on one side, 
denied positively by the other, and no proof whatever from any 
other source on the subject. So as to the delivery of the 
possession of the land. ‘Trice swears positively that he put 
Brake in possession as his tenant. This the answer positive- 
ly denies, and says that Trice asked his permission to let 
Mrs. Brake, whose husband was away in the war, reside in 
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the house, and that he did this asa mere favor to her. Brake 
himself says, that when he returned, he found his wife in 
possession. I do not think this proof overcomes the answer. 
Outside of the one witness, the complainant, there is abso- 
lutely no evidence of the transfer of even the possession of 
the negro; and as to the possession of the land, there is no 
evidence of that, except the complainant’s testimony, directly 
contradicted by the answer; and Brake’s testimony is per- 
fectly consistent with the statement of either. As to who 
Brake at first considered himself the tenant of, it will hardly 
be contended that his thoughts, derived, perhaps, from Trice’s 
own statements to him, are evidence. 

The verdict of the jury is, therefore, in my judgment, 
contrary to law, because it allows the unsupported testimony 
of one witness, and that the complainant in the bill, to over- 
come the answer of the defendant, on the very turning point 
of the whole case, made in direct response to the charges in 
the bill. 

1. But a Court of Equity will never decree a specific per- 
formance of a parol contract for land when the consideration 
of the contract is inadequate. The Statute of Frauds re- 
quires a contract for the sale of real estate to be in writing. 
At law the contract can not be enforced, it is void, contrary 
tolaw. But a Court of Equity will not allow gross injus- 
tice and fraud, even though to prevent it, it must set up a 
contract in the teeth of the statute. The whole jurisdiction 
of a Court of Equity to interpose, turns not upon the con- 
tract, but upon the fact that the parties have so altered their 
condition by the trust which the buyer has reposed in the 
seller, that it would be a gross fraud to set up the statute, 
and this can never be the case when the consideration is 
grossly inadequate. What is the case here? Two hundred 
acres of land are sold in October, 1864, for a negro fellow, 
within a month before Sherman swept as a besom of destruc- 
tion through the State, after the fall of Atlanta, when a 
negro fellow was not, in any portion of the State, worth fifty 
dollars in gold. It is as strong a case of inadequate consid- 
eration as I have met with. The consent of the parties does 
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‘ not mend the matter. It will be no fraud on Trice to let the 


parties stay as they are. He is not so injured, by his trust 
in Arnold, as to call upon the Courts, in their horror of 
fraud, to override that express statute which requires con- 
tracts in relation to land to be in writing. One cannot but 
feel that the wrong is on the other side, and if Trice should 
recover at all, it is because of his right to have the express 
terms of his contract enforced. As we have seen, this is not 
the ground of the power assumed by a Court of Equity to 
grant relief in such cases. The contract is not what that 
Court goes upon. It is the fact that the contract has been 
used by the defendant as an instrument of fraud. Our Code, 
section 3134, says that mere inadequacy of price is sufficient: 
to justify a refusal to decree specific performance, or any 
other fact showing the contract to be unjust, unfair, or against 
good conscience. In my judgment this is such a case, No 
negro, in the judgment of any man of ordinary sense, in the 
exercise of his wits, was worth in October, 1864, any thing 
like the value of this land, and the consideration is not only 
inadequate, but outrageously so. 

2. But this is an attempt to “ enforce a contract, the con- 
sideration of which is a slave.” Has it any other? Does 
not the claim of Trice all turn on his allegation that he sold 
to the defendant his slave? Is not that the price, the value, 
the transfer of the slave, the whole consideration of the con- 
tract set up? We think it is, and for the reasons given in 
Shorter vs. Cobb, at this term, we hold that the Court had no 
jurisdiction to enforce it. 

Judgment reversed. 


Browy, C. J., concurred as follows: 


In this case a slave was exchanged for a tract of land, and 
possession delivered, but no written agrcement entered inte, 
and no title executed, and the slave left with General Sher- 
man’s army.a few days after the trade. The former owner 
of the slave now files his bill for specific performance to com- 
. pel the other party to execute titles to the land in considera- 
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tion of the exchange for said slave. Upon this state of facts 
I hold that the Courts, under the new State Constitution, can 
neither entertain the bill nor grant the relief. 


WaRNER, J., dissenting. 


In my judgment, the Superior Court had jurisdiction to 
hear and determine this cause under the provisions of the 
third section of the fifth article of the Constitution of 1868, 
and that the seventh paragraph of the seventeenth section of 
said fifth article does not defeat or deprive the Court of that 
jurisdiction. 

The evidence in the record is quite sufficient to sustain the 
verdict. The facts of the case should be viewed and consid- 
ered from the standpoint which the parties occupied at the 
time the contract was made rather than at the time of the 
trial. Arnold made the trade with Trice with a full knowl- 
edge of the then present status of the slave, as well as to what 
would be his probable future status. Indeed, he took the 
risk, and if, as one of the witnesses state, he said “he was a 
fool for making the trade,” no one is to blame for his folly 
but himself, and he should now be content to abide the result. 
If his “foresights” were not as good as his “ hindsights” in 
regard to the value of slave property, that was his misfortune, 
for which the Courts cannot grant relief. In the absence of 
fraud, Courts do not interfere with the contracts of parties, 
or relieve them from the consequences of their own folly, but 
should require them in good faith to perform them, as I 
think the jury have done in this case. I am therefore of the 
opinion that the judgment of the Court below should be 

firmed. 
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JANE W. CHILDERS, adm’r, plaintiff in error, vs. GzorcgE 
W. WEst e¢ al, defendants in error. 


1. Where a bill was pending against an administrator for an account of 
a trust confided to his intestate, and there was an amendment en- 
joing the widow from proceeding to final judgment in certain pro- 
ceedings instituted by her, to obtain money in lieu of dower, and the 
matters of the bill and answers, by agreement, and under an order of 
the Court, were submitted to one of the attorneys on each side and an 
umpire, who met, and found a certain large sum due to the complain- 
ant, and also reduced the amount coming to the widow in lieu of dower, 
as found by the duly appointed commissioners, and their award was, 
at the next term of the Court, made the judgment of the Court, in the 
absence of the defendant from this State, and in the absence, for pro- 
vidential cause, of his counsel other than his arbitrator, and in the ab- 
sence also of the counsel of the widow, for providential cause: Held, 
that a bill for review, setting up these facts, and charging that the 
referees had made a gross mistake in calculation, and had acted con- 
rary to law in charging the intestate with certain notes as cash, which 
he had not in fact collected, and which had been lost without his fault, 
is properly filed against the complainant in the original bill, and, if 
demurred to, the demurrer should be overruled. 

2. The referees had no right, under this reference to decrease the amount 
allowed the widow in lieu of dower. 


Equity. Mistake, etc., in award. Demurrer. Before Judge 
Biesy. Chambers. Polk county. March, 1869. 


So much of the facts of this voluminous record as is neces- 
sary to an understanding of the decision, is set forth in the 
head note and opinion prepared by Judge McCay. 


SmirH & BranHaM, UNDERWooD & ROWELL, for plain- 
tiff in error. : 


ALEXANDER & WRIGHT, for defendants. 


McCay, J. 


This was a bill filed in November, 1868, by Jane W. Chil- 
ders, administrator of Haden M. Prior, against George W. 
West, as trustee for certain minor children, and against va- 
rious other persons, creditors of Haden M. Prior. So far 
as West is concerned, the main object of the bill was to set 
aside an award. 
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It was charged, that in 1867 West had filed a bill against 
complainant for an account of a large trust estate which 
Prior, before his death, had had in his hands for the benefit 
of his minor brothers and sisters, whom West now repre- 
sented as trustee. The bill of West also charged, that the 
widow of Prior had chosen money in lieu of dower, and the 
commissioners had allowed her a large amount, which, if 
paid, it would be a gross injustice to the creditors, and was in 
truth excessive, and prayed an injunction against the widow 
of the administrator from paying the amount due under 
the report of the commissioners. It further was charged, that 
the administrator of Prior answered the bill; that before the 
case was tried, the administrator and West agreed to submit 
the matters to arbitration, and a rule of Court was taken for 
that purpose; that the arbitrators met, and made an award ; 
that no copy of the award was furnished the administrator, 
but at the next Court, in the absence of Childers, it was made 
he judgment of the Court. It further appeared, that the 
award largely lessened the amount of money in lieu of dower, 
to be paid to the widow of Prior, and that there was nothing 
in the submission to show that the widow had agreed to sub- 
mit her rights to the arbitrators. 

The bill charged that the award was made solely on the 
bill and answer and returns of Prior, no other evidence 
being before the arbitrators, and that the arbitrators had 
committed various mistakes in their award, both of law and 
fact ; that they had held Prior responsible for various pro- 
missory notes which had gone into his hands, which it ap- 
peared before them had never been collected and were upon 
insolvent persons, and had been lost without. any fault of 
Prior. These notes were specified, and the facts were dis- 
tinetly stated in the bill. The bill also charged various mis- 
takes by the arbitrators in their calculations, and set forth in 
detail the mistakes and miscalculations to a large amount, 
which mistakes, if made as charged, must have materially 
affected the finding of the arbitrators. Fully to understand 
the nature and extent of the mistakes would require the 
setting forth of nearly the whole bill. The bill, in addition 
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to the charges as to the mistakes in the award, also set up a 
claim, that the complainant was entitled to submit this, as 
well as the other claims against the estate of Haden Prior, to 
a jury for adjustment of the equities between them under the 
relief law, and prayed an injunction against West until the 
matter could be heard on a new trial. 

West demurred to the bill, and the Court sustained the 
demurrer and dismissed the bill as to West and dissolved the 
injunction, and Childers excepted. 

1. The bill in this case distinctly charges, that the referees 
made gross mistakes in their award, and sets up in detail 
various of these mistakes, showing that they were material 
and entered largely into the amount of the verdict. It 
charges specially that on the trial, in making up their judg- 
ment, they held the trustee liable for all the notes that went 
into his hands, though in fact he had, without any fault of his, 
failed to collect the money on them, and they were now 
worthless. It charges also that they reduced the amount 
settled by the commissioners as the sum due the widow in 
lieu of dower, although that was not one of the matters left 
to them. And it also charges facts which show that the 
plaintiff and the widow did not have a fair opportunity at 
the term at which the judgment of the referees was made 
the judgment of the Court to object. The demurrer admits 
all these facts. 

Without doubt, unless the complainants are concluded by 
their failure to make their objections to the award at the 
term at which it was made the judgment of the Court, these 
mistakes so distinctly charged and so material to the result, 
especially the error in law of holding the trustee liable for 
the notes lost without his fault ; without doubt we say, if the 
complainants are not in laches, these mistakes and errors 
make a good bill, and the injunction staying the judgment 
ought to have been continued. 

Passing over the fact that the widow had no notice, and 
the absence of the other complainant, is not this case clearly 
within the provision of the Constitution of 1868, giving all 
parties twelve months to open and attack illegal judgments 
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of any kind? The object of that provision, article 9 section 
6, taken in connection with the section in which it appears, 
was te adopt and transfer to the new organization and confirm 
all judgments between the 19th of January, 1861, and the 
date of the adoption of the new Constitution, with the excep- 
tions named. But this was with the express proviso, that 
all the parties should have twelve months to attack them for 
fraud, illegality or error of law, notwithstanding they might 
otherwise be barred by lapse of time. 

We think the complainant is within this rule, even if under 
the facts stated he would not be entitled to his bill at any 
rate. We do not, in this case, decide the questions so tho- 
roughly discussed as to the effect and meaning and constitu- 
tionality of the relief law. It is not necessary in the decision 
of the question involved, to-wit: the dissolution of the in- 
junction. If the complainants had a right to attack the judg- 
ment, and we think they had, the injunction ought to have 
been continued. 

Judgment reversed. 





Joun T. GREEN, Sheriff, plaintiff in error, vs. BENJAMIN 
H. Jones, defendant in error. 


The Sheriff had a fi. fa., founded upon a mortgage upon land, made in 
March, 1861, and though he had time to do so, failed to make the 
money upon it, because a third person had been in possession of the 
land since August, 1861, and had had it assigned and set apart as his 
homestead, and the Sheriff’s attorney advised him that he ought 
not to levy upon the land: The Court below erred in making the 
Sheriff pay the fi. fa. Warner, J., dissenting. 


Rule against Sheriff. Before Judge Harrety. Early 
Superior Court. April Term, 1869. 


In March, 1861, Rowe mortgaged land to Jones to secure 
his note, due in January, 1862. The mortgage was fore- 
closed, and the fi. fa. delivered to the sheriff in time, for him 
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to have made the money by said term. He did not make it, 
and Jones ruled him. In August, 1861, one Knight took 
possession of said land, ever since has had possession of it, 
and has recently had it set apart as a homestead for his, 
Knight’s, wife and children. The sheriff had notice of this, 
and was advised by his counsel not to levy on said land, bet 
cause of said homestead having been so assigned. The sheriff 
giving no other excuse for not having the money, the Court 
ordered him to pay Jones the amount of his fi. fa. This is 
assigned as error. | 


Tuomas F, Jones, H. FIELDER, for plaintiff in error, 
A. Hoop, for defendant. 
McCay, J. 


We do not think the facts set forth by the sheriff in his 
answer are such as to show that he would have been a tres- 
passer had he made the levy, as required by the plaintiff, 
But we do think that, under all the circumstances, the judg- 
ment of the Court requiring him to pay the debt is unwar- 
rantable. The sheriff evidently acted in good faith. He 
consulted a respectable attorney, and, as everybody knows, 
the true construction of the Homestead Law was a question 
of great doubt. As a matter of course, a sheriff must act at 
his peril, and if the plaintiff is damaged by his failure to 
judge rightly, he, the sheriff, must bear the loss. But here 
was nosloss. The land is still there, as subject as it ever was, 
Had the property been movable, so that it might have been 
gotten out of the way, we would presume, perhaps, in favor 
of the judgment that this was the case; but in no event 
could the plaintiff be injured here except by the delay. In 
effect this was a proceeding for the benefit of the plaintiff. 
He has no claim except for the damages caused him by the 
sheriff. By the judgment of the Court he gets his money, 
the fi. fa. is satisfied, and the sheriff loses the whole. Had 
it not been apparent that the sheriff acted in good faith we 
should not feel disposed to interfere. He ought, in case of 














am 





ATLANTA, JUNE TERM, 1869. 523 


Green, sheriff, vs. Jones. 








want of good faith, to be punished, and we would not enquire 
closely into the mode taken by the Court to punish him. 
Under the judgment, the plaintiff, who is not hurt by the 
sheriff’s action, gets his whole debt, and the sheriff, who is 
not really guilty of contempt, but only of mistake, has it to 
pay and lose it. 

We think this is too harsh a proceeding for an honest mis- 
take which has injured no one, and we reverse the judgment. 


Brown, C. J., concurred, but furnished no opinion. 
WARNER, J., dissenting. 


This case came before the Court below on a rule against the 
sheriff to show cause why he had not made the money on a 
mortgage fi. fa. placed in his hands, issued on the foreclosure 
of a mortgage upon a tract of land described therein. It 
appears from the record, that on the 9th day of March, 1861, 
Rowe made and executed his mortgage deed to Jones upon a 
tract of land in Early county, that the mortgage had been 
duly foreclosed, and the fi. fa. issued thereon had been placed 
in the sheriff’s hands in time to have made the money. The 
sheriff’s excuse for not having done so, as shown by his re- 
turn, was, that he had been notified that one Knight, who 


~ was living upon the land included in the mortgage, claimed 


a homestead upon the mortgaged premises, and that he was 
advised by his counsel not to levy on the same. There is no 
evidence in the record under what title Knight claimed pos- 
session of the land, or whether he had any, except that he had 
a homestead set apart for himself and family on it. For aught 
that appears, he may have been the tenant of Rowe, the mort- 
gagor and defendant in fi. fa., and if so, he was not entitled to 
a homestead in Rowe’s land, and in no event was he entitled 
to a homestead in the land as against the incwmbrance of 
Jones’ mortgage, for the reasons stated in Kelly vs. Stephens, 
decided during the present term. It was the duty of the 
sheriff to have levied the mortgage fi. fa. upon the land as 
the property of Rowe, the mortgagor, and then for Knight 
to have interposed his claim to the land, if he had any. The 
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fact that Knight, a third party, claimed a homestead on the 
land, and so notified the sheriff, was not, in my judgment, a 
sufficient legal excuse, nor was the fact that he had been 
advised by his counsel not to make the levy, a sufficient legal 
excuse for the failure to perform his duty in obeying the 
mandate of the Court, which commanded him to leyy 
upon the land as the property of Rowe, the mortgagor. It 
would be a bad precedent, in my judgment, to hold that a 
sheriff may take the statements of third parties as to their 
rights to property which he is commanded by the process of 
the Court to seize and sell in satisfaction thereof, and if he 
can shelter himself under the advice of his counsel from per- 
forming his duty, it would be still worse. The Court below 
did not err in making the rule absolute against the sheriff 
upon the statement of facts contained in this record; and [ 
am of the opinion the judgment of the Court below should 
be affirmed. | 





No. 1—Witi1amM But er e al., plaintiffs in error, vs. 
SopHRONIA WEATHERS, defendant in error. 


No, 2—T. D. Furpper, plaintiff in error, vs. James J. Resp 
et al., defendants in error. 


No. 3—J. C. THornton & Co., for use of, ete., plaintiffs in 
error, vs. WILLIAM FAULK ef al., defendants in error. 


The single fact that the defendant lost a large amount of property by the 
late war, without any proof that the plaintiff was in fault, or that it was 
caused in any manner by the plaintiff’s act, raises no equity for the 
reduction of a debt contracted before the war. 


Relief Law. No.1, tried before Judge HARRELL. Early 
Superior Court. April Term, 1869. No. 2, before Judge 
Parrott. Catoosa Superior Court. March Term, 1869. 
No. 3, decided by Judge Cote. Twiggs Superior Court. 
March Term, 1869. 
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No. 1.—In 1867, Sophronia Weathers sued Howell & 
Butler on their joint and several promissory note for $145 00, 
made the 17th of February, 1862, and due one day after its 
date. They plead a set-off of $20 00, and payment of $5 00 
(the dates do not appear,) and claimed the benefit of the 
Relief Laws. Plaintiff admitted a payment on the note of 
$15 00, made the 25th of November, 1865. One of the 
defendants proved the set off and the $5 00 payment, and 
that it was no part of the $15 00 payment. Besides this, 
the only evidence was that, “the note was given for Jand,” 
and that each of said defendants was worth $4,000 00 or 
$5,000 00 at the date of the note, and only $400 00 or 
$500 00 at the end of the war, and that “he lost all of this 
property by the result of the war.” The jury found for the 
plaintiff $135 00, principal and interest. 

A new trial was moved for, upon the ground that said 
verdict was wrong under said facts, and was overruled. That 
is brought here for review. | 


FieLDER & PowELL, for plaintiffs in error. 
T. F. Jonss, for defendant. 


No. 2—James J. Reid, as principal, and C. D. McFarland 
as security, were sued by Flipper upon a promissory note 
made by them, (and others not served,) on the 24th of Sep- 
tember, 1860, for $920 00, payable to N. Pope, fifteen 
months after date. The defendants relied upon certain al- 
leged misrepresentations of Pope and upon the Relief Law. 

It was shown that Flipper paid full price for the note, but 
after it was due. Rep testified that the note was given to 
Pope for fifteen pony-mules and two horse colts, in the Se- 
quatchee Valley, Tennessee. They were so wild that they 
could not be easily examined, and the parties relied wholly 
on Pope’s representations concerning them. The price fixed 
for the horses was $150 00 each, and they were worth that 
sum; but the mules were four or five years old, and worth 
about $25 00 each, whereas, Pope said they were from six to 
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twelve months old, and if this had been true they would haye 
been worth $55 00 each ; they were small, wild and vicious, 

Several other witnesses testified to having examined a lot 
of fifteen mules brought by Reid from unncnns, that they 
were vicious little fellows, ete., from two to four years old, 
and worth very little, but hed they been as young as six 
months or a year they would have been worth $55 00 each, 
Reid further testified, that the mules examined by the wit- 
nesses were the same for which the note was given, and that, 
“before the war, and at the date of the note, he was worth 
about $2,000 00, and lost, without his fault, about $1,000 00, 
and is now worth about half the amount he was when he gave 
the note.” This quoted evidence came in over plaintiff's 
objections. The Court charged the jury that they could not 
make contracts for parties, but must enforce such as the 
parties made; that purchasers should examine property and 
not rely upon the mere representations of sellers ; that re- 
commendation does not amount to warranty ; that the Relief 
Law was constitutional, and the jury might take into consid- 
eration the losses of property owned by defendant at the date 
of the contract, and reduce the amount they should find for 
the plaintiff on account of such losses, according to their 
opinions of the principles of equity. 

The verdict was for the plaintiff for $187 50, with interest 
and costs. A new trial was moved for, upon the grounds 
that the Court erred in admitting said evidence as to loss of 
property, and in the charge on that subject, and because the 
verdict was contrary to the balance of the charge, contrary 
to law ete. The new trial was refused and that is assigned 
as error. (Only Reid’s counsel acknowledged service of the 
rule nisi for a new trial.) McFarland’s counsel moved to 
dismiss the motion because he was not served. This was 
overruled, and he excepts to that in the same bill of excep- 


tions. 
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E. D. Grauam, D. A. WALKER, for plaintiff in error. 


Dopson & PAYNE, for defendant in error, as to the want 
of service of McFarland, cited Code, section 3673; 13th M. & 
W., 493; Ist Pick R. 121; 18th John. R., 480; 14 Mass. 
R., 148; and said Pope’s representations amounted toa war- 
ranty, citing 36th Ga. R., 648, and sections 2906, 2907, 2592, 
3116, 3117, 3118, of the Code. 


No. 3—On the 7th of January, 1861, M. E. Solomon and 
William Faulk made and delivered their note for $100 00, 
to J. C. Thornton & Co. The payees sold it to Increase C. 
Plant, and the makers were sued upon it in the name of the 
payees for Plant’s use. Thesole defence was the Relief Law. 
And the evidence addued by defendants was only this: The 
note was given in part payment for a buggy ; about the time 
it was due Solomon’s brother looked for Thornton to pay the 
note, but did not find him, and Solomon hearing that Thorn- 
ton was at Cuthbert addressed him there, but received no 
reply; in January, 1861, Solomon was worth from $5,000 00 
to $6,000 00; “he lost about all he had by the war;” Faulk, 
in January, 1861, was worth from $80,000 00 to $150,000 00, 
had then many slaves, which had been emancipated, and at 
the time of the trial had only about two thousand acres of 
Jand, and was worth only about $15,000 00 or $20,000 00, 
“by reason of losses sustained by the war.” 

Plaintiff’s counsel requested the Court to charge the jury, 
that they should find without reference to said evidence of 
loss of property by the defendants. He refused so to charge, 
but charged that they might consider said evidence and find 
for the plaintiff “such a verdict as in their judgment was 
just and equitable, the principal and interest, or the principal 
only, or a less amount than the principal, as they might think 
was equitable and just under the evidence.” The jury found 
for the plaintiff only $50 00. ‘Plaintiff’s counsel moved for 
a new trial, upon the grounds that the refusal to charge as 
requested and the charge as given were errors, and because the 
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verdict was contrary to law, strongly and decidedly against 
the weight of evidence, etc., etc. 

The overruling of that motion is assigned as error on said 
grounds. 


LANIER & ANDERSON for plaintiffs in error. 
S. Hunter, for defendants in error. 


McCay. J. 


These cases all turn on the Act of 1868, known as the 
Relief Law. That Act provides that the jury, under certain 
circumstances, may reduce the plaintiff’s claims according to 
the “equities” between the parties. We held at the last 
term of this Court, in the case of Cutts & Johnson vs. Har- 
dee, 38th Georgia Reports, 381, that this word “ equity,” as 
used in this statute, did not mean whim of the jury, nor 
mere mercy, but that “fair and honest duty which each 
owes to the other, growing out of the contract, or arising he- 
tween them since.” In each of the cases at the head of this 
opinion, there was no pretense of any equity, except that “at 
the date of the contract the defendant below was worth a 
certain amount, and that at the trial he was worth much less,” 
It did not appear that this was in any way the “ fault” of 
the plaintiff, or that he was in any, even the most distant, 
way connected with this change in the circumstances of the 
defendant. We do not think this is any “equity,” and we, 
therefore reverse the two cases of Thornton & Co. vs. Faulk 
et al., and Flipper vs. Reid et al., where the jury so found, 
and affirm the case of Butler e¢ al. vs. Weathers, where they 
have found differently. 


WARNER, J., concurring. 


I concur in the judgment of the Court affirming the judg- 
ment of the Court below in the case of Butler & Howell vs. 
Weathers, and in reversing the judgment of the Court below 
in the two cases of Flipper vs. Reid and McFarland, and 
Thornton & Co. vs. Solomon & Faulk. These several cases 
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involye the construction of the first section of the Relief 
Law of 1868. That law, in my judgment, as applicable to 
all contracts made prior to the first day of June, 1865, is 
unconstitutional and void, for the reasons expressed in my dis- 
senting opinion in the case of Cutts & Johnson vs. Hardee, 
38th Ga. Rep., 381. 

In the case of Butler & Howell vs. Weathers, the defend- 
ants proved by uncontradicted evidence, on the trial thereof, 
that they had lost property, during the war to the amount of 
$4,500 00 each, making $9,000 00, upon the faith of which 
the credit was given tothem. The jury found for the plain- 
tiff the full amount of the note. The defendants in the 
Court below moved for a new trial on the ground that the 
verdict was contrary to law and the evidence, and upon the 
further ground, that the jury had disregarded the provisions 
of the Relief Act. The Court overruled the motion, which 
is assigned as error here. In the case of ‘Thornton vs, Solo- 
mon & Faulk, the defendants plead and proved on the trial 
their respective losses by the war, as provided in the Relief 
Act, and the jury, by their verdict, reduced the amount of 
the plaintiff’s debt, whereupon the plaintiff moved tor a new 
trial, which the Court below refused, which is now assigned 
for error here. In the case of Flipper vs. Reid & McFar- 
land, the same question was involved as in Thornton vs. 
Solomon & Faulk, the jury having reduced the plaintiff’s 
debt on account of losses proved to have been sustained by 
the defendants, as provided by the Relief Act of 1868. 

This Act of the Legislature expressly declares, that in all 
suits upon contracts made prior to the first day of June, 1865, 
it shall and may be dawful for the parties, in all such cases, 
to give in evidence to the jury, amongst other things, the 
destruction or loss of property upon the faith of which the 
credit was given, and how and in what’ manner the property 
was destroyed or lost, or by whose default, and in all such 
cases the jury shall have power to reduce the amount of the 
debt or debts sued for, according to the equities of each case, 
and render such verdicts as to them shall appear just and 
equitable. Such is the clearly expressed will of the Legis- 

VoL, XXxIx—34, 
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lature, and if I believed with the majority of the Court, as 
they held and decided in the case of Cutts & Johnson vg, 
Hardee, that this Act of the Legislature is a constitutional 
and valid law, then it would be my sworn duty, as a judicial 
officer, to enforce it in accordance with the true intent and 
meaning thereof. I would not nullify and render nugatory 
the plain and unambiguous provisions of a constitutional law 
prescribed by the supreme power of the State. What that 
Act declares shall be awful evidence to be submitted to the 
jury, I would recognize as lawful evidence, and see to it that 
the juries should not disregard it in rendering their verdicts, 
If I believed that Act to be a constitutional and valid law, I 
would reverse the judgment of the Court below in the case 
of Butler & Howell vs. Weathers, as being contrary to the 
evidence in that case; and in the case of Thornton vs. Solo- 
mon & Faulk, and in the case of Flipper,vs. Reid & McFar- 
land, I would afirm the judgments in both of those cases as 
being in accordance with the evidence declared to be lawful 
evidence by the plain provisions of that Act. 

But, believing as I do, that the Act of 1868 is unconstitu- 
tional and void, and that the evidence authorized by it asa 
defense to suits upon contracts made prior to June, 1865, is 
not legal evidence for the purpose of reducing the amount and 
value of such contracts, I concur with the majority of the 
Court in affirming the judgment of the Court below in But- 
ler & Howell vs. Weathers, and concur with them in the 
reversal of the judgments of the Court below in both the 
other cases. ; 


Browy, C. J., concurring. 


While I hold that the first section of the Relief Act of 
1868 is constitutional, and that the evidence as therein speci- 
fied may go to the jury, I do not hold that proof of any 
single fact therein enumerated will authorize the jury to 
reduce the debt, unless it is such a fact as raises an equity 
between the parties to the record. The simple fact that the 
defendant lost property during the war, without connecting 
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the plaintiff with the loss, does not raise such an equity be- 
tween the parties as the jury has a right to adjust by reducing 
the amount of the debt. 





Witt1AM GRAHAM, plaintiff in error, vs. JOHN MAGUIRE 
et al., defendants in error. 


The endorsement of a note given for a slave, if the endorsement is for a 
valuable consideration other than a slave or the hire thereof, is not 
within that clause of the Constitution of 1868, of this State, denying 
jurisdiction to the Courts thereof to enforce a debt, the consideration 
of which is a slave, or the hire thereof. 


Motion to set aside judgment. Slave note. Decided by 
Judge HARRELL. Terrill Superior Court. November Term, 


1868. 


John B. Crim held a note on John Maguire, made in 1860, 
and due in 1863, and in 1862 transferred it to Graham, en 
dorsing it as follows: “I endorse the within note for value 
rec'd.” Graham sued the maker and endorser on said note, 
and obtained a judgment against both in 1866. 

In 1868, counsel for Maguire and Crim moved to vacate 
said judgment, upon the ground that the consideration of 
said note was certain slaves sold by Crim to Maguire. It 
was shown that Maguire gave Crim the note in part payment 
for certain slaves, and that Crim being afterwards indebted to 
Graham, transferred said note to him, endorsing it as afore- 
said. Crim’s indebtedness to Graham was not for slaves, or 
their hire. , 

The Court set aside the judgment. Counsel for Graham 
say the Court erred in entertaining said motion at all, in va- 
cating the judgment, and especially in vacating itas to Crim. 


C. B. Wooten, D. A. Vason and A. Hoop, for plaintiff 


in error. 


F, M, Harper, W. A. Hawkins, for defendants. 
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McCay, J. 


This was a judgment against Maguire, as principal, and 
Crim, as endorser, obtained before a Court, in this State, in 
1866, on a promissory note given by Maguire to Crim for a 
negro, and by Crim endorsed for some other valuable consid- 
eration to Graham. The records of the original proceeding 
were in the custody of the Superior Court of Terrill county, 
as organized under the Constitution of 1868, and were there 
by virtue of that clause of that Constitution which author- 
izes it to complete and enforce the judgments of the Courts 
sitting in this State before that time, in all cases (and in none 
other) in which, by the Constitution of 1868, the Superior 
Court has jurisdiction of the causes of action on which the 
suit or judgment is founded. Art. XI, sec. 6. 

Article VI, section 1, provides that no Court of this State 
shall try, or give judgment, or enforce any debt, the consid- 
eration of which was a slave. Under this clause the defend- 
ants in the judgment moved to set it aside, or for an order 
that'it shall not be enforced. 

It is replied, that as to Crim this is not a judgment 
founded on a contract or debt, the consideration of which is 
a slave, and we think rightly—Crim is sued on his endorse- 
ment; the consideration of that is the valuable consideration 
passing from Graham to Crim, which, it is admitted, was not 
a slave, but something else. 

No point was made in the argument as to the right of the 
Court to enforce this judgment against Maguire. It was 
admitted that as to him the debt was for the consideration of 


aslave. At any rate, this point is covered by the case of — 


Shortér vs. Cobb, decided at this term, to which we refer for 
the reasons. 

Let the judgment be reversed as to Crim; as to him the 
Court has jurisdiction to enforce the judgment, and it may 
issue or use any proper process for that purpose. 


WARNER, J. concurred, but furnished no opinion. 
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Brown, C. J., concurred as follows : 


The payee of a promissory note given for a slave, who, for 
a valuable consideration, which was in no way connected 
with the slave, endorsed and delivered the note to the plain- 
tiff, is liable. The endorsement is a new contract, and the 
Court has jurisdiction to enforce the judgment against him 


on that contract. 





EveentaA OC, Cuark eé al., plaintiffs in error, vs. JERRY 
BEALL, defendant in error. 


Whilst it is the settled rule that bills in equity must be brought ina 
county where one of the defendants, against whom substantial relief is 
prayed, resides, this rule does not apply to bills for injunction, etc., 
ancillary to suits at law. In such cases, the Court of Equity of the 
county where the suit is pending, has jurisdiction to enjoin the suit at 
law, and also to grant relief, as to all matters involved in a proper 
settlement of the litigation pending at law. 

When B., C. and D. were sued, at law, by A., who resided in a different 
county from that in which the suit was brought, and the defendants at 
law filed a bill, charging that the suit at law was for the recovery of 
the purchase-money of a tract of land lying in the same county, which 
land had been sold to the defendants at law and complainants in the 
bill by A.; and the bill further charged, that at the time of the sale, 
the land was not in truth the property of A., but had, before that time, 
become in equity, the property of E., the deceased son of A., and hus- 
band of B., under a parol agreement, which was partly performed, 
which equitable title had been fraudulently concealed from the wife by 
A., at and before the sale of the land to her and the other complain- 
ants; and the bill further charged that the land had been paid for 
under the parol agreement by E., with certain cotton made on the 
place, which went into A’s hands, and by certain trust funds in his, 
A’s, hands, belonging to E: Held, that the Superior Court of the 
county where the suit was pending had jurisdiction. Ist. To enjoin 
the suit at law. 2d. To cancel the notes and deed made at the second 
sale. 38d. To decree a specific performance of the parol agreement, 
and a full settlement between the parties as to all matters connected 
with the land and the cotton made thereon. Held, further, that while 
said Court had no jurisdiction to decree an account between A. and 

















ie eee 





534 SUPREME COURT OF GEORGIA. 








Clark et al., vs. Beall. 





the heirs of D., as to trusts not connected with the land, yet it might 
inquire how far the trust funds had been used in the performance of 
the parol agreement, and if the case made required it, so apply them 
to the extent shown by the proof, leaving a full and final account as to 
said trusts to the Court having jurisdiction of the defendant’s person, 

Where A. sells a tract of land to B., C. and D., taking their notes and a 
mortgage on the premises for the purchase-money, and the vendees 
afterwards sell to F., also taking notes and a mortgage, which notes 
and mortgage they place in A’s hands as collateral security for their 
own debt for the land t6 him, with power to A. to collect and settle 
with F., and A. takes the land from F., who is insolvent, and gives up 
the notes and mortgage made by F. at a price less than the amount of 
the notes, and this without the consent of the original vendees from 
him. Held: that A. can take no benefit to himself from this arrange- 
ment with F., and he is bound to credit his vendees with the true value 
of the land, or return it to them. 

When a bill is objectionable for want of proper parties, but the point 
does not appear to have been adjudicated by the Court below, this 
Court will not pass judgment upon it, the presumption being that if 
the point had been made, the Court below would have permitted, or 
required the proper parties to be made. 

When, as in this case, the injunction to stay proceedings at law, is the 
principal object of the bill, and a temporary injunction has been 
granted, the Court ought not to dissolve the injunction, and permit 
the case at law to proceed, unless it clearly appear from the evidence 
before it, that there is no case, proper, to be submitted to a‘jury fora 
decree. 


Equity jurisdiction, ete. Decided by Judge James M., 
CiarKk. Dougherty county. Chambers. April, 1869. 


Jerry Beall, of Baldwin county, Georgia, sued Eugenia C, 
Beall, Julia A. McLaren, Peter McLaren, and Mathew L. 
Bryan, in Dougherty Superior Court, on two promissory 
notes made by them to him, for $20,000 00 each, each dated 
the 23d of January, 1866, and due on the Ist of January, 
1867 and 1868, respectively. These defendants, pending this 
action, filed against Jerry Beall, in Dougherty county, a bill 
to enjoin this suit, and for account of certain trust funds, ete. 
The injunction was granted. Jesse Beall, a minor, by his 
guardian, ad litem, was made a party complainant. Jerry 
Beall, by his solicitor, demurred to said bill upon the ground 
that the Chancellor in Dougherty county was without juris- 
diction in the premises, because of multifariousness, for want 
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of equity, uncertainty, ete. At the same time he filed an 
answer and moved to dissolve said injunction. The demur- 
rer and motion were, by consent, considered together. Besides 
the voluminous pleadings, very many affidavits were read. 
For the substance of so much of said matter as is important 
for an understanding of the cause, see the opinion of the 
Court. By marriage ad interim Eugenia C. Beall became 
Eugenia C. Clark. The Court sustained the objection to his 
jurisdiction as to the Sanford and Moughon property, because 
it was independent of the contract concerning the land for 
which these notes were given, and dissolved the injunction 
except as to one of said notes. 
That action of the Court is assigned as error. 


Vason & Davis, Hawkins & Burke, Wricut & WaR- 
REN, for plaintiffs in error. 


B. H. Hii1, for defendant in error, cited Carswell vs. The 
Macon Manufacturing Company, 38th Ga. R., as to jurisdic- 
tion. 


McCay, J. 


This bill was filed by the complainants, in Dougherty 
county, to enjoin a suit pending at law in that county against 
them, in favor of Jerry Beall, who resides in Baldwin county. 
The bill also prayed certain other relief, as will appear from 
the following statement of its charges and objects : 

The bill charges that the notes on which the suit is founded ‘ 
were given by complainants to the defendant for a plantation 
in Dougherty county, some time in 1866; that they amounted 
altogether to $60,000 00; that they had subsequently sold 
the plantation to one Woodward, taken his notes and a mort- 
gage for $60,000 00, and turned them over as collateral secu- 
rity to Jerry Beall; that Jerry Beall had made some arrange- 
ment with Woodward’s heirs, and had now himself possession 
of the premises, claiming it as his own, not fairly accounting 
to them, complainants. 

The bill further charged that Eugenia Beall, one of the 
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complainants, now Mrs. Clark, was the widow of Jesse Beall, 
the son of Jerry Beall, and that said land so purchased by 
her and the other complainants, from Jerry Beall, was in fact 
the property equitably of her deceased husband, Jesse Beall, 
at the time of the sale of the same by Jerry Beall to them, 
though neither she nor they were, at the sale, aware of the 
fact, but that since that sale it had come to their knowledge; 
that in 1860, previously to Eugenia’s marriage with J@se, 
he, Jesse, had been put by his father, the defendant, in pos- 
session of that portion of the premises kaown as the Wilkins 
place, under an agreement between them, that when he paid 
a certain amount, to the complainants unknown, the said land 
was to be his, and that the other portion of said land, known 
as the Echols place, was subsequently purchased by said 
Jerry and contracted to the said Jesse by him on the same 
terms. 

The bill further charged, that Jesse Beall, before his death, 
had made a large number of bales of cotton, which, since his 
death, Jerry Beall had taken possession of and sold, and that 
he had realized therefor ......... dollars, or other large sum. 
The bill also charged, that in 1860, and at the death of 
Jesse Beall, there was in the hands of Jerry Beall two trust 
funds belonging to said Jesse, amounting to ......... dollars, 
or other large sum, which, with the proceeds of the cotton, 
was more than sufficient to pay for the land so bargained to 
said Jesse. 

The bill charged, that the complainants were, at the date 
of their purchase, wholly ignorant of these facts, and that 
Jerry Beall, after Jesse’s death, who was killed in 1863 in the 
Confederate army, had studiously concealed from her, Jesse’s 
widow, the facts with regard to the land. 

The bill prayed a discovery of the contract between Jerry 
Beall and Jesse, that Jerry Beall should be compelled to 
account for the proceeds of the cotton and the trust funds, 
make titles to Mrs. Clark, and the infant son of Jesse, (who 
was made a party,) to the land, and that the suit on the notes 
be perpetually enjoined, and for general relief in the premises. 

Jerry Beall answered the bill denying that he had ever 
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given or contracted with Jesse Beall for the lands, stating 
that Jesse Beall was on the place as his agent, and not in his 
own right, and, in pretty decided terms, denying all the charges 
in the bill about the rights or claims of Jesse Beall, or of 
Mrs. Jesse Beall and her son, to the land. The cotton, too, 
he said, was his, though he admitted it was marked Jesse 
Beall, but he set up that this was his son’s act, and merely 
done to distinguish the cotton made on that place from cotton 
made at his, Jerry Beall’s, other places, of which he had sev- 
eral. The answer admitted that he had compromised with 
Woodward’s heirs, (Woodward had died,) taking a title to 
the land to himself from them, and giving up $30,000 00 
of the Woodward notes; this, he admitted, he was bound to 
credit on the notes of complainants, and this he was ready, 
and always had been, to do. 

There was also a demurrer to the bill, for want of 
jurisdiction in the Superior Court of Dougherty county, 
for multifariousness in the bill, and for general want of 
equity. 

The complainants filed various affidavits; one of Mr. J. 
Cannon, who was overseer on the place in 1861. He swore 
that Jesse Beall claimed the place as his own, and that until 
Jesse went to the war, Jerry Beall took no control over it. 
Cannon also swore that in 1863 Jerry wrote to his son that 
he had bought for him the Echols’ place. He also swore that 
he had heard Jesse and his father talk of this Echols’ place 
before this, that Jesse had urged him to buy it for him, and 
that his father had replied, ‘ you had better wait till you have 
made the money to pay for the place you have got.” Cannon 
also says, that he had Jesse Beall’s note for his services as 
overseer in 1860 and 1861; that after he, Cannon, came 
home from the war, he had presented it to Jerry Beall, who 
refused to pay it, saying he did not pay Jesse’s debts, though, 
at a subsequent time, the note was paid by Jerry Beall. 
Cannon’s affidavit also stated, that in the spring of 1860 he 
heard Jerry Beall say to Jesse, “this plantation and property 
is yours when you make the money to pay for it at what it 
cost, and it will be an easy matter for you to do it if you are 
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economical and industrious ;” that this was said on the Wil-' 
kin’s place when he, Cannon, was overseer. 

It was charged in the bill, and admitted in the answer, that 
from shortly after the marriage of Eugenia with Jesse Beall, 
which was in 1861, some twenty or thirty negroes, belonging 
to her before her marriage, were worked on the plantation, 
though Jerry Beall’s answer said that this was by his per- 
mission and agreement to account for their labor, which, as 
it was during the war, was worth but little. It was proven 
by several that the cotton made on the place was marked 
Jesse Beall, and Mr. Rust, the warehouseman, filed an affi- 
davit that he had received in 1865 a letter, which was lost, 
from Jerry Beall, directing him to ship “Jesse Beall’s” cot- 
ton to him, which he did. There were affidavits showing 
from five hundred to six hundred bales of this cotton marked 
“ Jesse Beall.” There was also the affidavit of John R. Lee, 
who stated that from 1860 to 1865 he was one of Jerry Beall’s 
overseers; that Jesse Beall controlled the Wilkins’ place, 
and had an overseer there in 1861 and 1862, and that in 1861 
Jerry Beall told him he had bought that place for Jesse, and 
it was to be his, or he intended it for him, when it was paid 
for—that three hundred bales of cotton were made on the 
Wilkins’ place in 1861. 

Jerry Beall admitted having taken possession of the cotton, 
but stated that it was his cotton, and not Jesse Beall’s. It 
was in proof also, that in 1865 Jerry Beall had sold two of 
the lots of land of the Echols’ and Wilkins’ tracts, with 
other lands, in a body, to an English company, and Lee’s 
opinion was that those two lots brought Jerry Beall in the 
sale $6,000 00. 

The demurrer, and the motion to dissolve the injunc- 
tion on the coming in of the answer, were heard together. 
The Court sustained the demurrer in so far as the bill pro- 
posed to go into the several trusts which were in the hands 
of Jerry Beall for the use of Jesse Beall; and the Judge 
further held, that the answer of the defendant completely 
denied all the equity there was in the bill, or appeared from 
the affidavits, and that the injunction ought to be dissolved, 
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except as to $30,000 00, the amount received from Wood- 
ward’s heirs on the land, in the settlement between them and 
Jerry Beall. 

The equity set up by the complainants’ case, as it stood 
before the Chancellor, was this: That these notes were given 
for the land in ignorance of the fact that the land did not 
belong to Jerry Beall, but that it was in equity the property 
of Eugenia Clark and her son, and that this fact was frau- 
dulently concealed by Jerry Beall; that, in fact, there had 
been a contract between Jesse Beall and his father by which 
Jesse was to own the land when he had paid what it cost, 
and that the Echols’ place had been bought for him; that in 
the effects of Jesse, to-wit: the cotton that had gone into his 
hands, and the trust estate in his hands, there was more than 
sufficient to pay for it, and that in pursuance of the contract 
Jesse Beall had been put in possession, and for several years 
the negroes, which came by the wife, had worked on the 
place, and all the proceeds of the labor of Jesse and the 
negroes had gone into his father’s possession, 

We do not think under our peculiar system, which requires 
all suits in equity to be brought in the county where the 
defendant lives, that Mrs, Clark can, by a bill filed in Dough- 
erty to enjoin these notes, have a decree for an account and 
settlement of these two outside trust funds; but if sucha 
contract as she sets up did, in fact, exist, if Jerry Beall, by 
the cotton which went into his hands, and by the funds which 
he actually holds of Jesse Beall’s, has been paid for this land, 
we do not see any objection to considering those funds, as in 
his hands, to be appropriated in that way, so far as it may be 
necessary. If Jesse Beall were now in life, pressing for an 
account of these trusts, and Jesse did, in fact, owe to his father 
a fixed sum for this land, without doubt that debt might be 
allowed as a credit to his father in a trial in Baldwin, of a 
bill filed by Jesse in that county against Jerry Beall seeking 
an account of these trusts. And we can see no reason why, 
when, in the defence of these notes, the true title to this land 
comes in question, it is not competent to show, that at the 
time of the purchase, or subsequently, Jerry Beall had in his 
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hands monies of Jesse sufficient to pay for them, no matter 
from what source those monies were derived, it is not so much 
a question of accounting for the trusts; that under our pecu- 
liar statute, regulating the jurisdiction of our Courts by the 
residence of the defendant, could not be called for in this 
way. But the vital question here is, whether Jerry Beall 
has in fact received pay for these lands from Jesse. What 
difference can it make whether Jerry Beall got his pay for 
these lands in cash paid him, or in cotton which he appro- 
priated, or in other money or means of Jesse in his hands, 
then and now as trustee of Jesse? Suppose it should appear 
on the trial of this case that, in fact, Jerry Beall did buy the 
Echols land for Jesse, as Cannon’s affidavit asserts, and that, 
at the very time, he had funds of Jesse’s in his hands sufii- 
cient to pay for it, would it be a lugging in of foreign matter 
to show that this was the fact? If, as all admit, it is a pro- 
per defence to these notes to show that the land for which 
they were given was, in fact, at the time of the sale, not the 
property of Jerry, but of Jesse Beall’s widow and son, then 
any fact going to show the truth or untruth of that position, 
may be inquired into. Very often in the investigation of 
pleas of failure of consideration, or in suits upon covenants 
of warranty, it becomes necessary to show, by evidence, the 
validity or invalidity of titles to land, and that even before a 
Court which could give no judgment that would settle the 
title. In the case of Dobds vs. Justices, etc., 17th Ga. R., 64, 
this Court held that a sheriff, when sued for failing to make 
a levy, might show in defence that the defendant in execu- 
tion had no title to the property pointed out. This might 
involve as a fact pertinent to the sheriff’s defence, a full in- 
vestigation of the title to land in a county different from that 
in which the land lies. So, too, in Baynes vs. Bernhard, 12th 
Ga. R., 250, it was held that in a suit on a bond for titles the 
plaintiff might show that the defendant never had any title 
to the land. Asa matter of course, he must do this by show- 
ing title paramount in somebody else. And it is the common 
practice in this State to permit the defendant, under a plea 
of failure of consideration to a note, to show that the note 
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was given for land, the title to which was warranted and had 
proven utterly void. Nor would the fact, that the land lay 
in another county than that where the controversy was had 
make any difference, nor that the Court had no jurisdiction 
to try a case involving titles to land. The distinction is 
between undertaking to decree and settle a matter over which 
a Court has no jurisdiction, and in investigating questions 
collateral to the matter in dispute, (over which the Court has 
jurisdiction,) but which are necessary to be inquired into in 
order to get at the truth of the controversy before the Court. 
In the case of Smith’s administrator vs. Bryan, 34th Ga. R., 
53, this Court held, that the Superior Court in Macon county 
was the proper tribunal to appeal to, in order to set aside a 
deed to a lot of land in Lee county, made by Smith to Bryan, 
who lived in Macon. The proceeding was a personal one 
against Bryan, and Macon county Superior Court had the 
jurisdiction, although to investigate the question it was abso- 
lutely necessary to inquire into the validity of the title to 
land lying in the county of Lee. So in this case the question 
is, whether or not these notes shall be enjoined; that involves, 
as collateral to the judgment, the question to whom the lands 
belonged at the time of the sale, and under the state of facts 
as claimed by the complainants, this depends almost entirely 
on the other question, viz: whether they were paid for. How 
that was done does not, as it seems to us, involve the question 
of jurisdiction ; it may have been in money, cotton, services, 
or in money in Jerry Beall’s hands belonging to Jesse. 
Whilst, therefore, we think the Court below was right in 
holding that the Superior Court of Dougherty had no juris- 
diction to decree an account and settlement of the trust funds 
mentioned in the bill, we are yet of opinion that if such funds 
were in fact in his hands, and it be proven that he bought 
the Echols place for Jesse, he may be charged with those 
funds in the determination of the question, whether or not 
Jesse has paid him for the land. Whether that has been 
done or not, may, it is true, involve, as collateral to the ques- 
tion in dispute, an investigation of the amount of the trust, 
but that is a very different thing from a decree, settling the 
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trust. matter. Our Statute, section 4124, of Irwin’s Code, 
expressly enacts that a bill filed to enjoin a suit at law may 
be filed in the county where the suit is brought when no relief 
is prayed for as to matters not included in the litigation. The 
litigation here is the justice and legality of these notes; to 
settle that it is absolutely necessary to inquire to whom the 
land belonged, and that inquiry involves in this case, whether 
it has been paid for, which latter question depends upon 
whether Jerry Beall, by the cotton which he is charged to 
have appropriated, or by funds of Jesse otherwise in his 
hands, has received what it is contended Jesse was to pay. 

A Court of Equity will not stop in the investigation of a 
question properly before it, because its determination involves 
collateral questions, but will gu on to do equity between the 
parties, however complicated the inquiry may be. In Eng- 
land, it will not only investigate, but decree as to all such 
questions, though by our statute this power to decree is lim- 
ited by the clause of the Code referred to. If, upon the trial, it 
is made to appear that, in fact, this land was bargained to 
Jesse, or a part bargained to him, and a part purchased for 
him, and by the means which Jerry has appropriated belong- 
ing to Jesse, it has been paid for, then these notes ought to 
be enjoined and this land be decreed to be the property of the 
proper representatives of Jesse Beall. Whether Jerry Beall 
is still in arrears to Jesse Beall in this trust fund, and should 
be compelled to account for and settle it, is a distinct matter, 
which must be inquired into by the Court of the county of 
his residence. 

The real incongruity, in this view of the matter, is not the 
inquiry into the facts about this trust fund, but the want of 
power in the Court (after it has, for the purpose of getting 
at the rights of the parties to these notes, gone into the 
inquiry) to decree and finally settle the trust, as well as the 
other matters in dispute. This power, as we have said, a 
Court of Equity in England would have, but under our 
peculiar statute this power is wanting. The ordinary rule 
that when a Court of Equity takes hold of a matter it will 
decree a final settlement of the whole matters involved, is 
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modified by this section of the Code, so far as that it can only 
decree and grant relief as to matters involved in the litigation. 
How far this extends, each case must settle for itself. In 
analogy to the rulings of the Court, made in its early history, 
we think a decree settling this trust is going too far, but we 
also hold that this does not prevent an investigation of the 
fact, and the use of it, as we have said above. 

9. Even if the charges as to the sale of the land to Jesse, 
and his payment of the purchase-money, etc., are not found 
to be true by a jury, we think there is equity in the bill not 
sworn off by the answer in the transactions charged with 
reference to the Woodward notes. It is alleged that the com- 
plainants sold their lands to Woodward, taking a mortgage, 
and placed the notes and mortgage in Jerry Beall’s hands, as 
collateral security. This Beall admits, and admits further, 
that under authority from the complainants to settle with 
Woodward’s heirs, he has taken a title to the land, giving 
them up only $30,000 00 of Woodward’s notes. 

We are of opinion that in this settlement, as the facts thus 
far are made apparent, Beall acted as the agent of complain- 
ants, and that he cannot be permitted to make a profit to 
himself by the transaction. As he got a title to the land, it 
was his interest to get it as low as possible,*and it was the 
interest of the complainants that as large as possible a credit 
should be put upon their notes from the proceeds of the 
Woodivard notes, Beall’s private interest, and his duty as 
the agent of complainants, were in opposition, and there is 
equity in this bill to decree that the true value of the land 
(not the amount Beall may have in fact given up of the 
Woodward notes) shall be credited on the complainants’ 
notes. 

The injunction ought to have been held up for this, if for 
no other purpose. Without question there is some defect in 
the complainants’ case on the ground of parties. Jesse 
Beall’s estate ought to be represented as well as the child. 
But as this does not appear from the record to have been 
passed upon by the Court, we will presume that had he so 
intimated, the bill would have been amended. We think 
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that ought to be done. Jesse Beall’s estate, as well as the 
son, ought to be parties. 

We pass no opinion upon the merits of this case on the 
evidence, except to say, that as it stands it ought to have gone 
to a jury before the dissolution of the injunction. The real 
merits of the controversy must depend upon the proof then 
made, and we leave that tribunal to determine it on the evi- 
dence as it shall be presented. 

Judgment reversed. 





8. E. Bruce, adm’rx, plaintiff in error, vs, JosepH Crews, 
defendant in error. 


1. A witness called to prove handwriting, who fails to testify, without 
qualification, that he is acquainted with it, but only says he is from 
having seen letters purporting to be written by the party, which were 
received in the ordinary course of business by a commercial house, in 
which the witness was a clerk, though he had neither written nor seen 
letters from the house to the party, to which those were replies, is in- 
competent to testify as to his belief of the handwriting. 

2. A witness called to prove that a copy tendered in evidence isa 
copy of a paper written by the party, cannot be shown papers ad- 
mitted to be genuine, and already in evidence, and be then asked if 
the original, the copy of which is offered as evidence, is not in the 
same handwriting as those shown to him. 

8. Where the consideration of defendant’s contract is executory, 7. ¢ 

where the plaintiff is to do some act, either before or coincident with 

the act of the defendant, the plaintiff must aver and prove either per- 
formance on his part, or if the acts are, by-the contract, to be per- 
formed simultaneously, he must prove a personal request to the de- 
fendant to perform. 

When the facts of a case have been fairly submitted to a jury, and no 
rule of law material to the rights of the parties has been violated, 
either by the Court on the trial, or by the jury in the finding, this 

Court will not disturb the verdict. 


an 


Proof of handwriting. Case. Decided by Judge Gipson. 
Richmond Superior Court. January Term, 1869. 
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On the 8th of September, 1865, Joseph Crews bound him- 
self in writing to convey for Bruce two hundred bales of 
cotton from Laurens Court-house, South Carolina, to Augus- 
ta, Georgia, within eight weeks from that date, in considera- 
tion of $6 00 per bale in gold, to be paid by Bruce to Crews, 
as the cotton arrived. ‘This cotton was then in Crews’ ware- 
house at Laurens Court-house. He did not carry it, and 
Bruce sued him, averring that Crews had damaged him not 
only by failing to convey it, as he promised, but, by prevent- 
ing his getting possession of it, had caused him great loss by 
reason of the decline in the price of cotton. Bruce died, and 
his administratrix became the plaintiff. 

The defence was, that military orders and military seizure 
caused the failure and detention. The plaintiff’s counsel, in 
rebuttal, sought to show that this military interference was 
brought about by Crews. During the trial, two letters writ- 
ten by Crews to Bruce, on the subject of said cotton, had 
been read in evidence. Plaintiff’s counsel sought to intro- 
duce a copy of what purported to be a letter from Crews to 
one Colonel Brown about this cotton, in which it was stated 
that Crews claimed the cotton as his own; that if it was not, 
he (Crews) was an agent of the United States Treasury 
Department, and suspected that Bruce had bought the cotton 
from blockade-running companies, and therefore did not com- 
ply with a military order to deliver it to Bruce. It was 
signed Joseph Crews, and had on it a certificate, dated Jan- 
uary 19th, 1866, signed “C.S. Brown, Lt. Col. Ist Batt. 
M. Vols., com’d’g 3rd Sub. Dist., Western So. Ca.,” in which 
this Brown stated that the original was in his possession. A 
witness was called to testify to his knowledge of Crews’ hand- 
writing. He was introduced to prove that he made said copy, 
and that the original was in Crews’ handwriting, and to 
account for the non-production of the original in order to get 
in said copy. He stated that he knew Crews’ handwriting 
from having seen letters, purporting to come from Crews, 
received by a commercial house in which the witness was a 
clerk, through the post office and in the ordinary course of 
business, But he said none of said letters were in reply to 
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any letter written by him, nor had he seen the letters to which 
they purported to be replies. The Court held that the wit. 
ness had not sufficient knowledge of Crews’ handwriting to 
prove it. They then proposed to show the witness the two 
letters already in evidence, written by Crews, and to haye 
him testify that the letter from which he made said copy was 
in the same handwriting as that of those two letters. The 
Court refused to allow this. 

After the charge of the Court, the jury rendered a verdict 
for the defendant. The plaintiff’s attorney moved for a new 
trial upon the grounds that the Court had erred in said 
rulings, and because the verdict was against the evidence and 
the principles of equity. The new trial was refused, and 
this is assigned as error. 


Jounson & MontGomeEry, for plaintiff in error, cited as 
to the question of handwriting: Rex vs. Slaney, 5 C.&P,, 
213; Titford vs. Knott, 2 John. Cases, 211; 2 Phil. on Ey,, 
(Ed. 1859) 599, note 481, 251—3, n. 601, 254—5, n. 1; 
5th A. & E., 727, 424; Irwin’s Code, secs. 3786-7 ; McNair 
vs. Commonwealth, 2 Penn. St. R., 388; 9 Co. R., 94, 112; 
Lyon vs. Lyman, 9 Conn. R., 55; Griffith vs. Ivery, 11 A. 
& E., 322; Griffith vs. Williams, 1 Cro, & J., 47; Medeios 
vs. Hill, 8 Bing., 231; Chitty on C., 734-5; 2 Parsons on 
C., 673. He said the military interference could not protect 
him, because he did not so contract, and cited Chitty on C., 
734-5; 2d Parsons on C., 673; Millward vs. Littlewood, 
1E. L. & E. R., 408; Addison on C., 1123-4; 16th East’s 


R., 201. 


WituraM T. Goup, for defendant in error, as to hand- 
writing, cited Gr. on E., sec. 576 to 581, note 3; 16th Ga, 
525; 2 Phil. on Ey., 254-5. 
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McCay, J. 


Handwriting is proven by one who has seen the asserted 
author of the writing write, or who has, in any reliable way, 
become acquainted with the hand. By our Code, section 
3786, if one testify that he knows the hand, he is competent. 
How he acquired the knowledge may be inquired into, and 
the result of the inquiry is for the jury. The witness is 
competent, his credibility, the character of his knowledge, is 
a thing of degree. But if the witness do not testify affirma- 
tively, but says, that from the knowledge so and so acquired 
I am of opinion, ete., then the nature of that knowledge 
may or may not render him incompetent. In this case the 
witness does not state that he knew the hand, but says that 
from having read letters, ete., he thought, ete. Clearly, in 
order to be able to know a handwriting, so as to testify on 
the subject, the witness must have seen the party write, or 
have read papers, expressly or by implication, acknowledged 
by the writer to be genuine. Greenleaf, 1 vol., 577. 

Had this witness done eitner? He never saw Crews write. 
He only professes to have read certain letters, to-wit: letters 
which came to a business house at which he was clerk, pur- 
porting to be written by Crews. These letters were not in 
reply to any letters witness had written or had seen written. 
What was this but hearsay? The witness knew they were 
defendant’s letters simply because they bore his name, and 
because the house at which he was clerk recognized them as 
his. We do not think this is within the rule. There must 
be some recognition by the assumed writer, and of this the 
witness must testify of his own knowledge. The witness does 
not pretend to this, and is insufficient. 1 Greenleaf’s Evi- 
dence, 577, and notes and authorities there cited. 

The effort made in this case was to introduce a copy of a 
letter which was lost or destroyed, and the proposition was 
to prove that the copy was a true copy of a letter which the 
witness, from the knowledge before alluded to, believed to be 
a genuine letter of Crews. The letter was not proposed to 
be produced to the jury, all was to depend upon the witness’ 
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knowledge. We think the Court did right to reject the wih 
ness. ‘The knowledge he had was nothing but hearsay, and 
as he only pretended to know the handwriting of Crews 
from this hearsay, we do not think he was competent. 

After failing in this, the plaintiff proposed to show the 
witness several papers which had been proven before the 
Court to be in the handwriting of Crews, and then ask 
the witness if the paper he had copied was not, from its 
resemblance to these writings, also in Crews’ handwriting. 
We agree with the Court below that this was also inad- 
missible. This is not the case of permitting a witness, an 
expert, to testify trom a comparison of papers, all present 
before the jury. This is a simple case of educating the wit- 
ness in the presence of the Court up to the point of compe- 
tency. He is asked if certain papers now before the Court 
do not satisfy him that another paper, not before the Court, 
was in the hand writing of Crews. 

The rule requires that a witness called to prove hand- 
writing, shall testify from having seen the person write, or 
from a knowledge of his hand acquired from writings 
acknowledged by the party. The case now proposed is to 
make him competent from knowledge acquired by seeing 
writings which third persons have said, under oath, were 
genuine. In our opinion this does not come up to the rule, 
and is not sustained by the authorities. Section 3787 of our 
Code requires the writings, to be used for comparison, to be 
present to go to the jury, and they must, besides, be submit- 
ted to the other party before trial. 

The contract relied on here isa mutual one. Crews agrees 
to haul the cotton, and the plaintiff to pay him so much per 
bag for so doing. In such cases, before a recovery ean be 
had on either side, there must be proof that the party com- 
plaining had offered to perform on his part. 1 Chitty P1., 331 ; 
5 Tenn. R., 409; 18 Wend., 285; 1 Saunders Pl. & Ev., 
212; Biggers vs. Poe, 5th Georgia Rep., 172. There was 
no such proof in this case, and the verdict of the jury may 
be supported on this ground, and if that is the case, it is the 
settled rule of this Court not to disturb it, 
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~ On the trial there was a great deal of evidence going to 
show that Crews was prevented from hauling this cotton by 
the military authority of the United States. At that time, 
as the history of the times informs us, (and this Court will 
recognize such history,) those authorities were the paramount 
governing power in South Carolina and Georgia. There was 
evidence also that there was good ground to suspect, indeed 
we do suspect, that this cotton, was cotton that under the 
rules enforeed by those authorities, was liable to seizure as 
blockade cotton. It was in fact seized. If this seizure was 
by the contrivance of Crews, as the plaintiff contended, on 
false representations, he, Crews, could not justify himself. 
But much of the evidence goes to show that the seizure was 
well founded, that is, that the cotton was blockade cotton. 
All this was for the jury; they have passed upon it and 
found for the defendant, under a fair charge of the Court. We 
do not think the verdict shocks the moral sense, or is so con- 
trary to the evidence as to be conclusively illegal, because based 
on prejudice or corruption. We think there was evidence 
from which the jury might fairly believe this was blockade 
cotton, and that the military authorities might have seized it 
by virtue, not of false, but of true statements of Crews, We 
will not therefore disturb the verdict. 

Judgment affirmed. 
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J. A. R. Hanks, administrator, plaintiff in error, vs. Jony 
Puiures e¢ al., defendants in error. 


1. In an issue formed to try the genuineness of a recorded deed proposed 
to be read in evidence, to repel which the opposite party had made the 
affidavit required by section 2674 of the Code, the burden of proof is 
upon the party asserting the genuineness of the deed, and the fact that 
it is recorded does not change the onus. 

2. Recitals in a private deed only bind parties and privies, and are not 
evidence against one not claiming under the deed. 

8. If evidence of paper title is permitted to go to the jury, without objee- 
tion to the proof of execution, it is too late, after verdict, to make the 
exception. 

4, If one have written evidence of a title to a tract of land, and by a tenant 
take actual possession and afterwards sell, by written agreement, one 
undivided half of the premises to the tenant, who keeps possession for 
seven years, in his own right, for one undivided half, and as tenant of 
his vendor for the other half, this is adverse possession, under written 
evidence of title to the whole lot. 


Kjectment. Tried before Judge Parrorr. Murray 8u- 
perior Court. March Term, 1869. 


This was ejectment for land lot 187 in the 8th district and 
3d section of Murray county, upon the several demises of 
Asa Adams, John Phillips, e¢ al., against Amos Bishop and 
James A. R. Hanks, as administrator of Edward M. Galt, 
It was brought on the 27th of March, 1866. 

The defendants were shown to have been in possession of 
the premises when the action was commenced, and the annual 
value of the premises was shown. The title produced by 
plaintiff was a grant of the lot from the State to Asa Adams, 
a deed from Adams, dated 23d of January, 1834, (and re- 
corded on the Ist of October, 1866,) to William C. Phillips 
for one undivided half of the lot, a deed from Adams to John 
Williamson, dated the 2d of January, 1835, recorded 10th 
of January, 1858, for one undivided half of said lot, a deed 
from John Williamson to John Phillips, Anthony Phillips, 
John Warnock and Asa Adams, dated the 15th of June, 
1850, recorded 1st of October, 1866, for half the lot, a deed 
from Anthony Phillips, Patrick Pnillips, John Warnock and 
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Asa Adams, called in the deed the heirs of Wm. C. Phillips, 
deceased, to John Phillips for one half of said lot, recorded 
the 22d of November, 1857. ‘The plaintiff closed. 

The defendant introduced J, A. R. Hanks, who stated 
facts to show the loss of a deed to Galt, his intestate. Amos 
Bisuop testified, that he held one half of the lot as his own, 
and the other as the tenant of Galt, and that his improve- 
ments were worth as much as the rent during his occupancy ; 
that he had been in possession ever since December, .1856, 

‘claiming it as aforesaid. He further stated that Galt had a 
deed for the lot from Asa Adams, of Montgomery county, to 
Richard S. Smith, of Troup county, dated about 1833 or 
1834; that it had three witnesses, one of whom was a magis- 
trate. The defendants’ attorneys then read in evidence a 
certified copy of the last mentioned deed. Thereupon, Asa 
Adams filed an affidavit, that said deed was a forgery, and 
said deed was then withdrawn. Bishop further testified, that 
Galt also had a deed from said Smith to William F. Tapp, 
and one from Tapp to himself, for.all of said lot ; each deed 
was in the usual form, had three witnesses, and were dated 
before he, Bishop, took possession. He produced a bond for 
titles for an undivided half of the lot, given to him by Galt 
in the spring of 1857, and a note given by himself to Galt 
for one fourth of said lot. Neither the bond nor note had 
any date; the note was for $150 00, payable in “insolvent 
notes?” including some he held on Galt. 

When Adams made affidavit that said deed to Smith was 
a forgery, the Court arrested the cause and required an issue 
to be joined and tried as to its genuineness, and ruled that 
the onus was on the defendant to show that it was genuine, 
and that he must introduce other evidence besides the record 
to prove that fact. The defendant had no other evidence of 
its genuineness, and therefore withdrew that deed as aforesaid. 

The evidence being closed, the Court charged the jury. 
among other things, Ist. That if the plaintiff admitted W. 
C. Phillips’ was dead, and the deed showed title in him for 
one half of the lot, and there was no evidence that the plain- 
tiffs were his heirs, plaintiffs could not recover, because the 
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recital in the deed that they were such heirs was not sufficient 
evidence of that fact. 2d. That while Bishop’s possession 
might be sufficient to give him a title by prescription to one 
undivided half of the lot, yet it was not such a possession as 
would protect Galt’s estate, and that the jury might find one 
undivided half, or fourth, against Hanks as administrator of 
Galt. The jury found against Hanks, administrator, for one 
half, and in favor of Bishop for the other half of the lot, and 
costs, without mesne profits. 

Hanks, administrator, moved for a new trial, upon the 
grounds that the verdict was against the evidence, etc., and 
contrary to the first clause of said charge, and because the 
Court erred in the second clause of said charge. 

The Court refused a new trial and that is assigned as error, 


D. A. WALKER, J. A. R. Hanks, for plaintiff in error, 


W. LurrMan, for defendants in error. 
McCay, J. 


Ist. The provision in the Code, section 2670, is upon its 
very face, intended to qualify the ordinary effect of registry. 
The clause reads: “A registered deed shall be admitted in 
evidence in any Court in this State without further proof, 
unless the maker,” etc. It would bea strange construction 
of the law to hold, that nevertheless, on the trial of the issue 
thus made up, the deed shall still be considered prima facie 
proven. As it seems to us, the leading intent of the provision 
is simply to do away with the effect of the registry by the 
affidavit of the maker, or his heir, or the party, leaving the 
genuineness of the deed to be proven as on other papers not 
required by law to be registered. 

2. The plaintiff below having shown title to one half the 


land in William C, Phillips, (who it is admitted was dead at 


the trial,) cannot show title out of William C. Phillips by 
the mere production of a deed from certain persons claiming 
to be his heirs; it must be proven that these persons were his 
heirs, and the recital in the deed is no proof, unless it be 
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against a party claiming under the deed. This is nothing 
but common sense, Anybody might make a deed reciting 
the same heirship. If the defendant claimed under the deed 
the same rule of common sense would say he could not claim 
under it and deny it at the same time. The Court properly 
charged the law on this point, and we do not see how the 
verdict can stand. William C. Phillips being dead, the re- 
covery cannot be in his name, and there is no connection 
proven between him and any of the plaintiffs, as to one half 
of the land. Adams’ title passed out of himself to the whole 
lot, one half going to Williamson and one half to William 
C. Phillips, so that he can recover nothing. If, as seems to 
be admitted, it was the intent of the jury to find in favor of 
Bishop on the Statute of Limitations, then the verdict is 
wrong, for without the proof of the heirship to William C. 
Phillips, the plaintiffs only showed title to one half the land. 

3 and 4, But we think the Court and jury both wrong as 
to the statute of limitations in favor of Hanks, administrator 
of Galt. There is no point made on the proof of Galt’s deeds, 
and we do not inquire if there was sufficient proof of their 
existence and loss. It was before the jury that Galt had 
paper title to the whole lot. Bishop went in at first as Galt’s 
tenant, he afterwards bought from Galt one wndivided half, 
and he testifies, that, after the purchase, he had possession of 
the whole lot, one half as his own and one half as tenant for 
Galt. 

There was no division of the lot. If Bishop was in pos- 
session of any, he was of all. He held the one undivided 
half of the whole. He held adversely to the plaintiffs ; he 
held as the tenant-in-common with Galt. In fact, he was 
Galt’s tenant as to the one half he claimed as his own, for 
the title was yet in Galt. The true owners looking after 
their land would have found Bishop in possession, claiming 
one undivided half under a bond for titles from Galt. 

We think Galt’s estate stands on the same footing with 
Bishop’s, if it be made out that Galt had color of title, and 
the Court ought to have granted a new trial. 
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Berry vs. Montgomery & West Point Railroad Company ; 





Witr1aM B. Berry, plaintiff in error, vs. Tae Montaoxw: 
ERY & West Point RaAILRoAD CoMPANY, defendant jn 
error. 


1. A suit may be brought by petition and process, in the usual way, by a 
citizen of Georgia against the Montgomery & West Point Railroad 
Company, even though the cause of action originated in Alabama. 

2. An action for the value of a slave, hired by the plaintiff to the de- 
fendant, and charged to have been killed by the negligence of defend- 
ant’s servants, is for a debt, the consideration of which is a slave, 
and its nature is not changed by calling it an action on the case for 
damages. Warner, J., dissenting. 


Case. Demurrer. Decided by Judge PopE. Troup Su- 
perior Court. November Term, 1868. 


Berry brought case against the Montgomery & West Point 
Railroad Company, averring that it had a depot and agent 
in said county. Said agent wasserved. It was averred that 
Berry’s slave, Isaac, in June, 1862, being employed by said 
defendant to run as a train hand, was, by the carelessness of 
the defendant’s agents and employees, killed near Franklin, 
in Alabama, by falling from the train. 

The defendant’s attorneys moved to dismiss said cause 
because, said killing having occurred in Alabama, the Georgia 
corporation was not liable, and the Court could get juris- 
diction therefor, in no way except by attachment against 
the Alabama corporation, and because this action fell within 
the constitutional denial of jurisdiction to our Courts to 
enforce “any debt, the consideration of which is a slave.” 

After argument had, the Court ordered the case to be dis- 
missed. Before the order was taken, plaintiff’s attorneys 
moved to amend, so that the cause would proceed for the uSe 
of Lethia Berry, wife of said Isaac, and their four children, 
admitting that they were slaves at the time of Isaac’s death. 
The Court would not allow the amendment to be made, and 
the cause was dismissed. 

The disallowance of said amendment, and the dismissal of 
said cause are brought up for review. 
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J. S. Biepy, B. H. Hin, B. H. Brena, for plaintiff in 


error. 


A. W. Hammonp & Son, for defendant in error. 


McCay, J. 


Two questions are presented by this record: Ist. Can the 
defendant be sued in Georgia, except like other foreign cor- 
porations, by attachment? 2d. Is the cause of action, on 
which the plaintiff sues, one over which the Courts of this 
State have been denied jurisdiction by the Constitution of 
1868 ? 

1. The defendant is a corporate body in this State by the 
Act of 1837. Pamphlet 201. The Alabama corporation, 
by its corperate name, and in its corporate character, is, by 
the Act of 1837, chartered as a body corporate in this State, 
with the right to contract and to sue, ete. Whatever may 
be true as to contracts made and to be performed by this 
Company in Alabama, and with persons not citizens of this 
State, we are satisfied that under this charter a citizen of 
Georgia may sue the corporation in this State on a contract, 
or for a wrong. The Company is expressly clothed with 
power to sue and be sued in this State, and we hold that a 
citizen of this State may sue the Company on a contract 
made with him, or for a wrong done to him, no matter 
where. 

2. The defendant contends that this is a suit on a debt, the 
consideration of which is a slave, and that under the Consti- 
tution of 1868, the Courts of this State have no jurisdiction 
thereof. This Court has decided at this term, in several 
cases, that the Courts have no jurisdiction of debts, the con- 
sideration of which is slaves, or the hire thereof, and if this 
suit is founded on such a debt, the plea of the defendant 
below is good. 

It is contended, however, that this cause of action is for a 
tort, which, in the very nature of the case, has no considera- 
tion, that it is not a debt, the consideration of which was a 
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slave. Is not the whole foundation of this suit a contract? 
The defendant had the custody, and the right to the custody, 
of this negro for a year, but they were under an implied, if 
not an express, contract to be careful of him, and to return 
him at the end of the year. Essentially the right of the 
plaintiffs consists in the defendants having broken their con- 
tract. It is true they have a right by law to sue upon 
either the tort or the contract. But we have held that this 
right does not change the nature of the case. It is still a 
debt. 

In the case of Rockwell vs. Proctor, (ante, page 105,) this 
Court held that the obligation of an innkeeper to make good 
an article of baggage belonging to one of his guests and lost 
by the negligence of the landlord’s servant, was a debt, and 
could be sued upon in a Justice Court, which had no juris- 
diction of torts. We think these cases are analogous. In 
both cases the right of action is founded on the implied con- 
tract to take good care of the thing entrusted. 

We are of opinion, therefore, that the cause of action in 
this case was a debt, and as the whole consideration was a 
slave, we hold in accordance with our previous rulings, that 
the Courts of this State have, under the new Constitution, 
no jurisdiction to enforce it. The plain meaning of the 
Constitution is, that one shall not recover from another a 
debt, the consideration of which, the foundation of which, is 
aslave. It is because the plaintiff has, by the defendant's 
breach of his contract, lost a slave that he claims a right to 
recover. The slave is in this case the foundation of the 
action. The value of the slave is what he thinks he hasa 
right to recover, and we cannot escape from the conclusion 
that this is a debt, the consideration of which is a slave. 

The distinction between a tort and a debt is, under our sys« 
tem of actions, more fanciful than real. It rarely happens that 
the plaintiff sues for the very thing agreed upon. The action 
is almost always for damages for the non-performance of an 
express or implied contract. The action of assumpsit is in 
terms an action upon the case for damages, and, by our code 
of practice, if a party sets forth plainly and distinctly in his 




















ATLANTA, JUNE TERM, 1869. 557 





~~ Berry vs. Montgomery & West Point Railroad Company. 








Court will not hold itself bound to the name by which he 
calls it, As we have said, the foundation of this action is 
failure of the defendant to keep its implied contract of care- 
fulness and good usage of the plaintiff’s slave, and is, there- 
fore, a breach of the contract, a debt, and comes within the 
constitutional prohibition. Even if there were no contract 
between the parties, there is doubt if the word debt is not 
used in the sense of “cause of action.” We do not, however, 
decide that question, as it is not necessary in this case, 
Judgment affirmed. 


Brown, C. J., concurring. 


As the Railroad Company hired the slave who was killed 
while in its employment, and a suit was brought by the 
owner for the recovery of the value of the slave, the case was 
properly dismissed by the Court, under the new Constitution, 
for want of jurisdiction. 

The word debt, as used in the section of the State Consti- 
tution, which denies jurisdiction to the Court to “ enforce any 
debt, the consideration of which was a slave or slaves, or the 
hire thereof,” includes a demand for the money value of the 
slave in a case of this character, as well as a demand for his 
value under a contract of purchase. 


WARNER, J., dissenting. 


I dissent from the judgment of the Court in this case, 
holding that the Court below had no jurisdiction to try the 
plaintiff’s cause of action for the reasons stated in White vs. 
Hart & Davis, decided during the present.term. Besides, in 
my judgment, it is a strained construction of that clause of 
the Constitution of 1868, which denies jurisdiction to the 
Courts, “to try, or give judgment, or enforce any debt, the 
consideration of which was a slave or slaves,” to hold that it 
embraces within its terms the plaintiff’s cause of action for 
negligently causing the death of his slave while in the em- 
ployment of the defendant. Neither the principles of human- 
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ity nor the policy of the law would seem to embrace such a 
cause of action under the name of “any debt,” the consid- 
eration of which was a slave. It may be embraced under 
the general idea of “ relief,” but the cause of action for which 
the plaintiff sues, cannot be said to be a “ debt,” the consid- 
eration of which was a slave, but on the contrary, the plain- 
tiff’s cause of action was for a tortious act done to his slave 


by the defendant. 





JAMES H. WILKINSON, plaintiff in error, vs. NATHAN G, 
Curisty, defendant in error. 


(McCay, J., having been of counsel, did not preside in this case.) 


Before Judge CLark. Lee Superior Court. March Term, 
1869. 


Christy obtained a judgment against Wilkinson, and he 
moved for a new trial. Various objections were made, and 
the new trial was refused. A bill of exceptions was sued 
out, and counsel consented to use in this Court the original 
evidence used in the Court below, but it was not here when 
the cause was called for hearing, and the cause was dismissed. 
See Minutes, June Term, 1869, page 435. 


F. H. West, by D. A. Vason, for plaintiff in error. 
C. B. Wootten, by R. Lyon, for defendant. 





JAMES H. Witson, plaintiff in error, vs. W. L. R&EsE, for 
use of, etc., defendant in error. 


Contempt. Before Judge CLark. Sumter Superior Court. 
April Term, 1869. 
Wilson was defendant in a possessory warrant, before the 


Judge of the County Court, and as such was ordered to de- 
liver the property. That judgment was affirmed by Judge 
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Vason of the Superior Court, and his judgment was affirmed 
by this Court in 37th Georgia Reports, 578. He did not 
comply, and a rule nisi was served upon him, requiring him 
to show cause why he should not be punished for contempt. 
He showed cause. Judge Clark held his cause shown to be 
insufficient in law, and ordered him to be committed to jail 
without bail or mainprize until said property was delivered. 
Wilson excepted, and sued out his bill of exceptions. It was 
certified on the 13th of May, 1869, and filed in the Clerk’s 
office on the same day. On the same day he made out and cer- 
tified the record, but it was not sent, here till after the return 
day for June Term, 1869, of this Court was passed. Upon 
motion of counsel for defendant in error, in this Court, the case 
was dismissed.” See Minutes, June Term, 1869, page 435. 


GoovE & Carter, for plaintiffs in error. 


Hawkins & Burke, for defendant. 





E. C. WELcHEL, plaintiff in error, vs. O. B. THompson, 
defendant in error. 


(Brown, C. J., being related to defendant in error, did not preside.) 


1, The pendency of a former suit for the same cause of action is a 
proper matter to be plead in abatement, and if the parties go to trial 
on the merits, the defendant can not set this up in law. 

2. If, in an application for a partition of lands, the defense be that there 
has been a partition by commissioners, who made no return, but that 
the parties had acquiesced, and had subsequently, under said parti- 
tion, each occupied for several years his portion, as set-off, to the 
exclusion of the others, and made valuable improvements, so that it 
would be a fraud upon either to repudiate that division, it is error in 
the Court to charge the jury that this adverse and independent pos- 
session by each of his part, must, in order to constitute a defense to 
an application for a new partition, have continued seven years. 


Partition. Waiver. Former recovery. Before Judge 
Davis. Hall Superior Court. September Term, 1868. 
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In September, 1868, Thompson filed a petition for the 
partition of certain land between himself and Welchel, 
Welchel plead that the land had already been partitioned 
between them and that each had taken possession of his 
part pursuant to said partition, and had so held possession 
for six years. From the evidence it appeared, that in 1862, 
by order of the Court, commissioners had been appointed to 
partition said land between Thompson and Welchel’s wife, 
who was then represented by Bramlet, as guardian. The 
commissioners and surveyor did all that was required by the 
statutes, except that their return was never reported to the 
Court, and made the judgment of the Court. Bramlet, as 
guardian, filed his objection to said partition, and filed a bill 
to avoid it, this bill was subsequently settled between the 
parties. 

It was shown that Thompson had run a fence along the 
dividing line made by the surveyor at said partition, and 
ever after, each occupied his half, Thompson having a tan 
yard, and cutting bark from his land, and Welchel having 
improved his by ditching, ete. Thompson testified that he 
had taken but little bark from his side of the fence, and 
that he built the fence to keep stock out of his farm, but that 
he was never satisfied with the partition, and said, at the 
time, Welchel’s half was worth $500 00 more than his, and 
he went to file his objections to it, but was advised by his 
counsel that Bramlet’s objections already filed were sufli- 
cient. The old commissioners and the surveyor swore that 
they made the division as honestly as they could; that they 
gave Welchel more bottom land than Thompson got, but 
Thompson’s land was the best. Other witnesses said Wel- 
chel’s half was worth from $250 00 to $300 00 more than 
Thompson’s. 

The Court charged the jury that said first partition was 
unlawful unless the return of the commissioners had been 
made the judgment of the Court; that if each took posses- 
sion of the half set apart by him and acquiesced in it, and 
for seven years had held possession under it, that would 
bind them. The jury found in favor of Thompson. Wel- 
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chel’s counsel moved for a new trial upon the grounds that 
the Court erred in each proposition of said charge, that the 
verdict was contrary to the evidence, ete., and because since 
the trial his counsel recollected that when the bill of Bram- 
was settled, it was agreed by Thompson that the old 
let wa : g 
partition should stand. The Court refused a new trial, and 
that is assigned as error. 


Wier Boyp, C. R. Siumons, by George HILLYeEn, for 
plaintiff in error, cited Irwin’s Code, sections 2848, 3426, 
3904, et seq., 3920 et seq. 


E. M. Jounson, for defendant. 


McCay, J. 


1. The pendency of the first application ought to have 
been pleaded in abatement. By going to trial on the merits 
this plea was waived, and the defendant below could not 
take advantage of it on the trial. Code, secs. 2843, 3404. 
We do not think there was anything in this point. 

2. There was very strong proof that there had been a pre- 
vious division of this land by commissioners appointed by 
the Court, under a partition similar to the present. That 
return was never actually carried to the Court, and made the 
judgment of the Court, but there was a good deal of proof 
that the present movant acquiesced in the partition, and that 
each party had occupied adversely and independently the 
part allotted to him, and had done more or less improve- 
ment upon it. 

The Court, in our judgment, erred in charging the jury that 
this possession and acquiescence, by each of his part, if such 
there was, must have continued seven years. We do not 
think this was necessary. These parties were tenants-in- 
common. If the land was divided between them, even by 
parol or by commissioners, and each accepted his part, went 
into possession under the division and made improvements, it 
was a good division. The possession did not have to con- 
tinue seven years to be complete. It became complete when 

VoL, Xxx1x—36, 
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possession was taken by each of the part allotted to him, 
provided this was done pursuant to the partition. Why 
should this differ frum a parol sale of land? We think jt 
stands on just that footing, except that there was no purchase. 
money. Under the Code, sections 1941, 3131, such a pos. 
session as the jury, from this testimony, might have found 
to have existed, would have been a good part performance, 
The Court ought to have left it to the jury without the qual- 
ification that it must have continued seven years. On this 
ground we reverse the judgment. 


B. F. WiLver ef al., plaintiffs in error, vs. JAMEs H. Biounn, 
adm’r, defendant in error. 


A testator provided that one-seventh of his property should, at his death, 
be set off to his married daughter, and the remainder be kept together 
by his wife, who was the executrix, for the support and education of 
his five minor children, mentioned by name, until they should respect- 
ively come of age, or the girls should marry, in which event the chil- 
dren marrying or coming of age should take out one-sixth, one fifth, 
one-fourth, and so on to the last, and ‘‘ should either of said minors 
die before coming of age, etc., his or her share to cease to exist, 
and become the joint and common property of those living.’’ By said 
words, ‘‘ those living,’’ he meant those living of the five minors. 

Held further, If one of the ‘‘five’’ should die before twenty-one years 
old, orif a girl, before marriage, the share of the one so dying belongs 
to all of the ‘‘five minors’’ then living, and not solely to those of the 
five who remain minors at the death of the one dying. 


Wills. Distribution of estates. Before Judge Foster, 
Jones Superior Court. May Term, 1868. 


William Paul, of said county, made a will, by which, after 
providing for his burial and payment of his debts, he directed 
that all his estate “be kept together, and worked and man- 
aged,” by his executors, “for the support and maintenance 
and liberal education” of his “minor children, Mary Ann, 
Martha, William, Jabez and Susan,” and as “each of said chil- 
dren respectively arrives at the age of twenty-one years, or at 
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the marriage of said daughters,” said executors should select 


persons to appraise “ the whole estate at that time,” except 
household furniture, and get its cash value, and they, being 
sworn, shall divide the same into seven shares, and the adult 
or married heir shall then be paid one-seventh of said estate, 
and receipt in full for it, as his or her share of the same, and 
this “rule and plan of settlement and distribution shall be 
applied to each and every of the before mentioned five minor 
children, and my wife, and my daughter, Lucy Wilder.” It 
then stated that, as said Lucey had married, such appraise- 
ment should be at once made after his death, and she should 
at once take her seventh, less certain advancements therein 
mentioned. Said clause then proceeded as follows: “ This 
rule of division applied will make this: at the second ap- 
praisement the division will be between six, or such of them 
as are in life, and so on down to the youngest or last living, 
and in case of the death of any one of the five minor chil- 
dren befyre they arrive at age, their portion shall cease to 
exist, and become and be the joint property of those living.” 
Item third provided, that in the event of his wife’s marriage, 
her interest or portion of said estate should not be drawn out 
until the youngest child, (then three years old,) should marry, 
or become twenty-one years old. The balance of the will 
appointed his wife and another his executors, gave them 
power to sell and re-invest “for the interest of said estate 
and minor heirs, and to be subject, with all the increase, to 
be divided as hereinbefore directed,” and to see that the 
minors are well educated. 
Testator died, and this will was proven in 1860. In pro- 
cess of time Blount became administrator de bonis non cum 
testamento annexo of said testator, and filed a bill for direc- 
tion. He averred the foregoing, that Mary and Martha had 
married, Mrs. Wilder’s seventh of the estate had been paid 
to her, and afterwards Jabez died in 1864, a minor, while 
Susan was yet a minor and unmarried, and while William 
was yet a minor ; and the widow died in 1865 intestate, and 
Blount became her administrator. As administrator of Wil- 
liam Paul, Blount wishes to know whether Mrs. Wilder, 
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Mary and Martha, or their respective husbands, or the repre- 
sentatives of the widow, are entitled to any of Jabez’s share, 

The Chancellor decided that Susan and William took al] 
of Jabez’s share, and a decree was passed accordingly. This 
is assigned as error by the children who had married, or were 
of age, when Jabez died. 


J. WINGFIELD, by THomAS ALEXANDER, for plaintiffs in 
error. 


Harris & Hunter, for defendant. 


McCay, J. 


This is purely a question of construction, and the only 
rule of law controlling it is that which requires the intent of 
the testator to be the thing sought for. Evidently the testa- 
tor, as was natural, intended to make a distinction between 
his married daughter and the five minors, who, by his death, 
were about to be left without a protector. One-seventh of 
his estate was to go to Mrs. Wilder, the married daughter, 
immediately, who was to give a receipt in full for her share 
of his estate. The remainder was to be kept together for the 
benefit of the “five minors” and the mother. As any one 
of the “five” married or came of age, a share was to be 
drawn out, until the last one married or came of age, when 
what was left was to be divided between the youngest child 
and the widow. He made of his wife and “five minor” 
children a new family, under her care as his executrix. In- 
vestments were to be made for their benefit ; she was to see 
to their education, and if any one were to die, the share of 
that one was to become the joint property of “those living.” 
We think, by these words, the testator had in his mind the 
whole of the five minors; he does not say those living who 
are still minors, but simply those living. He had said, it 
will be noticed, that he wished “all his estate” to be kept 
together, and worked and managed for the benefit, support 
and maintenance, and liberal education of his minor children, 
Mary, Martha, William, Susan and Jabez. He conceived 
of them as a family, orphans, and in his mind they were as 
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a body distinct from Mrs. Wilder, who had a protector in her 
husband. 

In our judgment tl.s was a joint property in the five, 
subject, if one of them «ied unmarried and an infant, to be 
divided among those living. There are, it is true, expres- 
sions in this will which cast some doubt upon this view of 
it. There is some ground for holding that Mrs. Wilder is 
included in “those living,’ and some for the view of the 
Court below, that he meant “those living” who are still 
minors; and again, it is not perfectly clear that he did not 
intend his widow to take one-seventh at the first, subject to 
be returned if she married. 

We have looked at this will in all these aspects, but upon 
the whole, we have, with some doubt it is true, come to the 
conclusion that, as lre evidently had the “five minors” in his 
mind, as a class, he intended, if any one of the five should 
die unmarried and a minor, the share of that one should go 
to all the others of the five living at the time, and so we rule. 
Jabez, one of the minors, having died a minor, and the 
mother being also dead, Jabez’s share is to go to such of the 
five as are living. 

Judgment reversed. 


Rivers Reesg, plaintiff in error, vs. D. H. Burts, adminis- 
trator, defendant in error. 


1, A temporary administrator may file an ‘‘ illegality’? to an execution 
proceeding to sell the intestate’s lands, and the permanent administra- 
tor will, on motion, be allowed to become a party to the proceeding. 

2. An execution to enforce a judgment must follow the judgment, and if 
there be a material variance, the execution will be quashed. 

83. When a decree directs that certain described lands shall be sold to 

satisfy a lien for the purchase-money, with a proviso that this shall not 

interfere with the widow’s dower, and that the parcels set off to her 
shall be free from the force of the lien: Held, that a fair construction 
of the judgment is, that the lien is to be enforced against all the lands 
described, but cannot proceed against the dower lands until the death 
of the widow. 
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4. On the proof of her death, the Court will direct execution to issue 
against all the lands, but it is illegal for the Clerk, without an order of 
the Court, to issue an execution directing the sale of the whole, with. 
out qualification, even though the widow be dead. 

5. The vendor’s lien for the purchase-money, when it exists, stands, un- 
der the Code, on the same footing as a mortgage, in the distribution of 
an estate, and it does not lose its priority, even if not reduced to judg. 
ment, until after the death. : 


Illegality. Variance. Practice. Temporary adminis- 
trator. Before Judge WorriLtt. Chattahoochee Superior 
Court. March Term, 1869. 


Reese filed a bill against Dorothy Jones, as executor of her 
deceased husband, to enforce a vendor’s lien on certain Jands, 
In February, 1867, he had a decree, that he recover of the 
defendant, by levy and sale, “$1,408 80, with interest and 
costs, which shall be recovered by the enforcement of the 
vendor’s lien, set-out in said case, on the following described 
lands: * * * provided, nevertheless, that the enforce- 
ment of said vendor’s lien shall in no way affect the right of 
said Dorothy Jones to dower in said lands, and so much and 
such parcels and tracts thereof as have been laid off and as- 
signed to said Dorothy Jones, is entirely free from the force of 
said lien.” The Clerk issued a fi. fa., directing the officers to 
make said sums and costs out.of the lands belonging to the es- 
tate of said husband, describing them just as they were des- 


cribed in said decree, and taking no notice of the reservation as 


to dower, though Mrs. Jones was then living. No levy was 
made till Mrs. Jones died. Then, and before time to havea 
regular administrator of her estate appointed, said fi. fa. was 
levied on all of said land. A temporary administrator was 
appointed, and filed an oath of illegality against said fi. fa., 
upon the grounds that the fi. fa. should have issued against 
all the estate of Jones, and not against said lands only, and 
because it did not follow the decree, in that it took no notice 
of the reservation of the dower lands, and because the estate 
was insolvent, and this fi. fa. should only be paid pro rata 
with other debts, after due administration. 

The sheriff did not sell, but returned the papers to Court. 
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Meanwhile, D. H. Burts had become the regular administra- 
tor of Mrs. Jones, and was, by order, made a party to said 


suit. 

Reese’s counsel moved to dismiss the illegality, because it 
could not be taken by a temporary administrator, and because 
Mrs. Jones, having died before the levy, the failure to notice 
her dower in the fi. fa. was an immaterial variance. The 
Court overruled the motion. After argument, he sustained 
the oath of illegality, on the ground of variance between the 
decree and the fi. fa. 

The refusal to dismiss the proceeding, and sustaining the 
illegality, are assigned as error. 


E. G. Raiford, for plaintiff in error, cited, as to the powers 
of temporary administrators, 2 Bouv. Ins., 146; Irwin’s 
Code, secs. 277, 2451-2-3 ; 10th Geo. R., 77; 37th, 15. 


D. H. Burts, for defendant. 


McCay, J. 


1. Wesee no reason why the temporary administrator is not, 
in this State, bound to protect the real as well as the personal 
estate of the deceased from illegal interference. Land is 
assets for the payment of debts, in this State, and it is the 
duty of the administrator to keep it from strangers for that 
purpose. Code, sec. 2449. 

2. The execution does not follow the judgment. By the 
express terms of the decree, the reversion was not to be sold 
until the life-estate fell in. This execution fails to make that 


_ exception, and, by the well settled rules, it must be quashed. 


Code, sec. 3581. 

3. But we think, nevertheless, that, under the decree, this 
land is liable to be sold to satisfy the debt of Reese, after the 
death of the widow. His lien covered it all; and, by any 
fair construction of the verdict, it means that, after the wid- 
ow’s death, the dower lands shall be sold. It would be 
presuming that the jury had deliberately taken from the 
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plaintiff his legal rights, to give the verdict such a construe- 
tion as is nantunid for. 

Her rights were superior to his, but his were, in conscience 
and equity, superior to all others. We would not hesitate 
to strain the language of the verdict a little, to make it speak 
what it was so clearly the duty of the jury to decree, 

But the verdict expressly prohibits the sale of the dower 
land until the death of the widow, and execution cannot is- 
sue to sell that land until it is judicially ascertained that she 
is dead. The Clerk is not a judicial officer, he is only a 
ministerial officer, and it was not his province to determine 
that the widow was dead. That was for the Court, on proof 
made, and this execution was, therefore, issued without au- 
thority of law, because it did not follow the judgment. Any 
change taking place, after judgment, requiring a different 
execution, must be passed upon by the Court. 

4, By our statute, Code, sec. 2494, the liens existing at the 
death of the testator, are to be paid according to their pri- 
ority, as they then exist. This was a lien in the lifetime, 
The judgment is merely the means of enforcing it. 

We are, therefore, of opinion that this fi. fa. was improp- 
erly issued, but that the plaintiff may take steps to bring the 
fact that the widow is dead to the notice of the Court, and 
it will then be the duty of the Court, if nothing appears to 
the contrary, to direct an execution to issue, according to the 
facts. 

We also hold, that in the distribution of the proceeds of 
the sale, dienes should rank as one having a lien at 
the death of the intestate. 

Judgment affirmed. 








